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FROM THE PRINCIPAL'S DESK

Constant new legislation has become a necessity to meet the demands of a
frenetically changing world and society. Law students today have a challenging
task of not only assimilating and analysing the implications of modern laws but
also to review the changing applicability and relevance of established laws in
contemporary times. A college Law Review provides an excellent opportunity
for the students to explore the depths of the ocean of legal knowledge and
perhaps add to it a small drop of their own.

Articles in this issue of the Law Review revisit amendments to old legislations as
well as give a fine insight into most recent — Corporate, International, Procedural
and IPR related laws. The rich blend of topics and the fact that some articles
have been written by junior students augurs well for our institution.

Articles submitted for publication are evaluated by the Law Review Committee
of the college. The short listed ones are then sent to members of the Editorial
Board. Changes, comments and suggestions of the editors are incorporated prior
to submission to the Editor-in-Chief for the final round of editing.

Our Editorial Board consists of some of the most distinguished legal personalities
in the country. I thank them for devoting their time and imparting their expertise
to ensure the high standard of this publication. I am grateful to our contributories,
who as in the past continue to be our pillars of strength, for their spontaneous
and wholehearted support. Lastly, I am proud of the faculty and students of the
Law Review Committee whose painstaking hard work has made this Law Review
in form and substance easily one of the best amongst such publications.

Mrs. P. R. Rao
Principal, Government Law College
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FOREWORD

I have great pleasure in writing this brief introduction to this issue of the Law
Review of the Government Law College, Mumbai.

All the articles published in the Law Review are an eloquent tribute to the
scholarship of the students. The articles published herein show that the writers
have spent considerable time in studying their respective subjects. The writers
have elaborated upon their subjects with remarkable depth and understanding.

Meghna Rajadhyaksha’s article on * Universal Jurisdiction in International Law” has
put the position succinctly by saying that the concept of universal jurisdiction has
no fixed definition in International Law, and therefore, all definitions of ‘universal
jurisdiction’ are derived from the writings of scholars and international jurists.

Nandish Vyas and Durgaprasad Sabnis’ article on “ The Governor’s Power to Dissolve
the Legislative Assembly” deals with the relatively unexplored areas of the Indian
Constitution, which involve sensitive issues in relation to the Governor’s power
to dissolve the Legislative Assembly. It has been a sad experience that the said
power is occasionally used for purposes for which it is not designed.

Pinakin Masurekar and Krunal Gadhia’s article on “Women And the Coparcenary
Law - Unsolved Questions” deals with the legal aberration of the exclusion of
daughters from participating in the ownership of co-parcenary property, merely
by reason of their sex. I am sure that the young ladies of today will take a clue
and inspiration from the article. They ought to fight for their rights with a
missionary zeal.

Rukhmini Bobde’s article on “Data Protection and the Indian BPO Industry” deals
with a topic of recent growth relating to Business Process Outsourcing. The
author has rightly underscored the unprecedented growth in offshore outsourcing
of business processes in developing countries like India, China and the
Philippines.

Venkateshwar Satyanarayan’s article on “Governmental Secrecy and Right to
Information” deals in depth with various aspects of Governmental secrecy in
relation to people’s Right to Information. The author has highlighted effectively
how The Official Secrets Act, 1923, was designed by the British for protecting their
own imperial interest and keeping the Indians under subjugation and control.

Swanand Ganoo’s article on “A Teetotaller’s Tall Claims” deals with a subject which
ought to engage the keenest attention of the youth today. Itis a disturbing thought
that, according to the writer, the youth of today are being swept away into a
world of controlled alcoholism. It is sad and disturbing that the observation of
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the writer discloses that any gathering of today’s youth in metropolitan cities is
befogged by bottles of champagne and occasional beer brawls.

Juthika D. Choksi’s article on “ The Sarbanes Oxley Act, 2002: Implications for India”
deals with a branch of law with which even the people of law are not very
familiar. Truly, as the author says, the unearthing of scams has produced a
debilitating effect on investors’ confidence, which has triggered intense
introspection in the corporate world.

Ashish Aggarwal’s article on “7he Arbitration and Conciliation Act, 1996 In Search
of a Complete Code” answers the need for a true exposition of the implications of
the Arbitration Act of 1996. The author has, frankly but respectfully, discussed
the judgments of the High Courts and the Supreme Court. His assessment of
the judgment of the Supreme Court in Bhatia Internationalv. Bulk Trading S.A. is
thought provoking.

Hariharan G’s article on “Basmati, Turmeric and Neem - Patenting and Related Issues’
dealswith the burning topic of the day. The intellectual property rights, as observed
by the author, have come under intense scrutiny in the light of grant of patents to
Basmati, Turmericand Neem. Every Indian oughttobe concerned with the patents
claimed and granted in respect of these articles of food.

Gauri N. Walawalkar’s article on “Securitisation: Bankruptcy Remoteness and other
issues” contains a precious observation that the passing of any Act is but the first
manifestation of the process of crystallization and that the flesh and blood gets
infused in an Act only after years of judicial interpretation.

Shibani A. Rao’s article on “7he lllegal Proliferation of Small Arms - A Global
Dilemma” expatiates upon the famous saying of Kofi Annan, Secretary General
of the United Nations, that “ there is probably no single tool of conflict so widespread, so
eastly available and so difficult to restrict as small arms”. In the world of today, we
are sadly experiencing the proliferation of small arms, which has shaken the
foundations of the civilised society.

Kruti Desai’s article on “Defence Mechanisms Under the Takeover Code’ examines
whether the procedural requirements of the Takeover Code are lax as compared
with the other codes which operate in countries like the US and U.K. Her view
that the Takeover Code tends to takeovers goes to the root of the problem and
requires a serious consideration.

The article “ The Dawn of Copytrust” by Ashika Visram deals with a subject which
has contemporary relevance. The hypothesis of the writer that Copyright Law
is not suited to deal with the problem of Natural Monopoly Formation in
Computer Operating Systems is a novel concept. But, more novel the view of a
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writer, the more demanding it is that the reader looks at the writer’s point of
view with an open mind.

Itis a happy thought that all the articles are written by students of the Government
Law College. It augurs well for the writers and the Institution which they have
enriched by their deep and abiding interest in Law and Justice. It is difficult to
say which particular article can be ranked as the best but I can say confidently
that each article is better than the best.

Mr. Justice Y. V. Chandrachud (Retd.)
Former Chief Justice of India



UNIVERSAL JURISDICTION IN INTERNATIONAL
LAW'

Meghna Rajadhyaksha’

[. INTRODUCTION

The concept of universal jurisdiction has no fixed definition in International
Law. There is no treaty or convention that clearly mentions the term. Hence all
definitions of universal jurisdiction are derived from the writings of scholars
and other modern international jurists. In January 2001, a body comprising of
such eminent persons assembled at Princeton, USA drafted a body of principles
known as the Princeton Principles on Universal Jurisdiction.! They defined
universal jurisdiction as: “...criminal jurisdiction based solely on the nature of the
crime, without regard to where the crime was committed, the nationality of the alleged or
convicted perpetrator, the nationality of the victim, or any other connection to the State
exercising such jurisdiction.”

Another often quoted definition states: “ Universal Jurisdiction provides every state
with jurisdiction over a limited category of offences generally recognised as of universal
concern, regardless of the situs of the offence and the nationalities of the offender and the
offended. While the other jurisdictional bases demand direct connections between the
prosecuting state and the offense, the universality principle assumes that every state has
an interest in exercising jurisdiction to combat egregious offences that states universally
have condemned.””

Criminal jurisdiction in International Law has traditionally limited itself to crimes
that have some connection to the prosecuting State. There are, thus five
traditionally acknowledged principles on which States base such jurisdiction.
The ‘Territoriality’ principle provides for jurisdiction over offences that occur
in the State’s territory. It includes offences that have a direct effect on the State’s
territory or are committed on board a craft flying the flag of the State. The

t This article reflects the position of law as on March 15, 2003.

The author is a student of Government Law College, Mumbai and is presently studying
in the First Year of the Five Year Law Course.

Princeton Principles on Universal Jurisdiction, 2000, Program in Law and Public Af-
fairs, Princeton University, at 28.

Kenneth C. Randall, “Universal Jurisdiction in International Law”, Texas Law Review,
66 Tex. L.. Rev. 785, March 1998 at 788. See also Doug Cassel, “Symposium: Universal
Jurisdiction: Myths, Realities, and Prospects: Empowering United States Courts to Hear
Crimes Within the Jurisdiction of the International Criminal Court”, New England Law
Review, 35 New Eng. L. Rev. 421 at 428 (2001).

*
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‘Nationality’ principle applies to acts committed by the nationals of the State,
irrespective of the locus of the offence. The ‘Passive Personality’ principle
concerns offences in which the victim is a national of the prosecuting State and
the ‘Protective Personality” principle comes into play when an extraterritorial
act threatens the State’s security or a basic governmental function.’

The principle of aut dedere aut judicare is the one most closely allied to universal
jurisdiction. It enjoins upon States the duty to either extradite or prosecute
offenders found on their territory.* Scholars have often used this term
interchangeably with universal jurisdiction. Aut dedere aui judicare is generally
found as a clause in various treaties and conventions.

All these principles, however, failed to punish or censure offences that occurred
in regions and States where there was either a lack of authority or a lack of will
to try the offenders. The lack of authority was noticeable in the crimes of piracy
and slave trade. Piracy occurred on the high seas, where no State could claim
sovereignty. Slave trade was a transnational offence - the trader and the slave
could be from different countries and the eventual destination of the slave could
be a third nation. In both these offences, no one State could exercise complete
authority over the criminal. Terrorism, hijacking and international trafficking
of women and children are modern offences that evidence such a conflict of
judicial authority of several States.

The lack of will to enforce the law was evidenced in crimes committed during
armed conflicts — war crimes, genocide and crimes against humanity. In
international armed conflicts, the defeated State suffered a total collapse of all
systems including legislative and judicial mechanisms. The victorious State,
on the other hand, showed no interest in prosecuting its own officials for justice
in the conquered territories. The situation was even worse in internal armed
conflicts, like those in Chile, Argentina, Cambodia and Rwanda. They saw
violent revolutions in which the parties that won the struggle and formed
governments were themselves responsible for several egregious human rights
abuses. In such cases, justice and relief were out of question. Suppression of
dissent and an absence of accountability were the hallmarks of such regimes.

In this background, the concept of universal jurisdiction developed on the ideal
that there are certain crimes so abhorrent to every sense of humanity that all
nations have an interest in suppressing them. However, universal jurisdiction
still remains a developing concept in International Law, without well-defined
principles or standards.

* lan Brownlie, Principles of Public International Law at 298-303 (Oxford University
Press 3¢ ed. 1973).

*  C. Enache-Brown and A. Fried, “Universal Crime, Jurisdiction and Duty: The Obliga-
tion of aut dedere aut judicare in International Law”, McGill Law Journal, 43, McGill
L.J. 613 (1998).
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II. EvorLutioN OF UNIVERSAL JURISDICTION

A Piracy

Piracy was the first crime for which universal jurisdiction was recognised
uniformly. It was a common evil facing trade and commerce of all nations for
centuries. With the arrival of the Industrial Revolution and the increasing
dependence of Europe on sea-routes for trade, the law of piracy and its
jurisdictional applications were developed in the domestic laws of most sea
faring nations between the 1600s and 1800s.?

Piracy is generally committed only over the high seas and outside the territorial
jurisdiction of States. With the development of the concept of ‘freedom on the
high seas’, States began to recognise that all nations had an equal right to navigate
the high seas, and that no State could claim sovereignty over them. Hence
security on these waters was a matter of concern to all nations and they had an
interest in suppressing acts that threatened such security.’

Piracy also saw an absence of the authority of any one nation to assert complete
jurisdiction. In most cases, the victim and the offender belonged to different
nations. In the case of merchant vessels, the State to which the goods were
bound also had an interest in the matter. In the face of such conflicts, universal
jurisdiction allowed any State that could apprehend the offender the right to
punish him.

The universal condemnation of pirates also came from the concept of hostis
humani generis or ‘enemy of all mankind”. Acts of piracy were considered
particularly heinous offences® of violence and depredation®’, committed
indiscriminately against subjects and properties of all nations. Thus, piracy
was first recognised as an offence inviting universal jurisdiction under customary
International Law."

M. Cherif Bassiouni, “Universal Jurisdiction for International Crimes: Historical Per-
spectives and Contemporary Practice”, Virginia Journal of International Law, 42 Va. ]
InU’l L. 81 (2001), at 110

¢ See Randall supra note 2 at 793,

T United States v. Brig Malek Adhel, 43 U.S. (2 How.) 210, 232 (1844): “A pirate is
deemed, and properly deemed, hostis humani generis... Because he commits hostilities
upon the subjects and property of any or all nations without any regard to right or duty.”

$  Bonnet’s Trial, 15 State Trials (Howell) 1231, at 1235 (Am. Vice Adm. 1718).

Harvard Research in Int’l Law, Draft Convention and Comment on Piracy, American

Journal of International Law, 26 Am. J. Int’l L. 739 at 743.

1 See United States v. Smith, 18 U.S. (5 Wheat.) 153, at 158 (1820); J. Brierly, The Law Of

Nations, at 311-14 (Oxford University Press 6th ed.1963).
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In the twentieth century, however, with the development of modern methods
of travel and communication, piracy on the high seas ceased to be a serious
problem. Yet, with the concreteness of International Law, treaties on the subject
explicitly recognised universal jurisdiction for the offence. This is illustrated
by Article 105 of The United Nations Convention on the Law of the Sea, 1982",
which is identical to Article 19 of The Convention on the High Seas, 1958
(Convention).

In spite of its presence since ancient times, the definition of piracy has always
been a problem. In as late as 1932, authors of Harvard Research in International
Law concluded, “there is no authoritative definition”. The United Nations Sixth
Committee, which negotiated the Convention agreed, after a heated debate, to
define piracy as: “Any illegal acts of violence, detention or any act of depredation,
committed for private ends by the crew or the passengers of a private ship or a private
aircraft..”™

This definition emphasises the private nature of acts of piracy. State acts were
excluded from it and hence the Convention aimed at preventing universal
jurisdiction over piracy from being a source of interstate conflict.”” However,
piratical acts in this century are often not for private purposes as illustrated by
the Achille Lauro incident" and the conventional definition fails to encompass
these. Hence, though scholars still differ over the piratical acts that call for
universal jurisdiction, there is general agreement that universal jurisdiction for
the crime of piracy is firmly established in positive International Law".

"' United Nations Convention on the Law of the Sea of December 10, 1982, U.N. DOC. A/
CONF. 62/122, Article 19: “On the high seas, or in any other place outside the jurisdic-
tion of any State, every State may scize a pirate ship or aircraft, or a ship taken by piracy
and under the contro! of pirates, and arrest the persons and seize the property on board.
The courts of the State which carried out the seizure may decide upon the penalties Lo be
imposed, and may also determine the action to be taken with regard to the ships, aircraft
or property, subject to the rights of third parties acting in good faith.”

2 1958 Convention on the High Seas, 450 UN.T.S. 82.

See Harvard Research supra note 9 at 749, noting: “‘a great variety in opinions as to the

scope of the term.”

1958 Convention, supra note 12, Article 15.

M.H. Morris, “Universal Jurisdiction: Myths, Realities, And Prospects: Universal Juris-

diction In A Divided World: Conference Remarks, New England Law Review, 35 New

Eng. L. Rev. 337 (2001) at 340.

In October 1983, four armed Palestinian terrorists hijacked an Italian ship called Achille

Lauro with 400 passengers on board. They demanded the release of fifty Palestinian

prisoners held in Israel. The New York Times, Oct. 9, 1985, at A10, col. 1; The New York

Times, October 10, 1985, at All, col. 1; See also Randall supra note 2.

'7 See Bassiouni supra note 5 at 111.
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The Lotus Case' of 1927 before the Permanent Court of International Justice

(PCIJ) commented on the jurisdictional principles on one such offence found

analogous to piracy. The case was disputed between France and Turkey. On

August 2, 1926, a French vessel S§ Lotus collided with a Turkish one called the

Boz Courtresulting in the death of eight people on board the latter ship. Turkey
arrested and tried the French lieutenant commanding SS Lotus. France challenged
his conviction on the grounds that it violated International Law. In this context,

the PCIJ held: “International Law leaves States in this respect a wide measure of
discretion, which is only limited in certain cases by prohibitive rules; as regards other
cases, every State remains free to adopt the principles which it regards as best and most
suitable.”

In most subsequent crimes over which universal jurisdiction was exercised,
the prosecuting courts found it necessary to draw an analogy between that
particular crime and piracy. Piracy, therefore, is the quintessential crime
recognised under universal jurisdiction.

B. Slave Trade And Slavery

After piracy, universal jurisdiction began to be recognised for the offences of
slave trade and slavery. However, the essential difference between piracy and
slave trade was that the former was always a criminal offence, but the latter
evolved into a crime.!? In fact, slave trading was legal in several civilised nations
of the world till the late nineteeth century.”

The condemnation for slave trade came about because of its association with
piracy. At the time when slave trade was at its highest, the sea was the main
route for the transport and sale of slaves. In 1815, the Declaration of the Congress
of Vienna equated traffic in slaves with piracy.”® Hence the first treaties that
accorded universal jurisdiction on the crime, required the offenders to be found
on the high seas. Many of them were initiated by Great Britain in the nineteeth
century and aimed at the suppression of the practice by targeting ships indulging
in slave trade.” These treaties allowed naval vessels to board and search
merchant vessels involved in slave traffic and provided details on how such

18 < otus” Case P.C.LT, Series A, No 10 (1927) available at www.worldcourts.com/pcij.

J.B. Jordan, “Universal Jurisdiction In A Dangerous World: A Weapon For All Nations
Against International Crime”, Michigan State University-DCL Journal of International
Law, 9 MSU-DCLJ. InC’1 L. 1 (2000) at 1 1.

USA recognised the right to keep slaves until the Thirteenth Amendment of 1865 abol-
ishing slavery; US Const. amend. XIII.

2t See Bassiouni supra note 5 at 113, See also http://www.udhr.org/history/timeline.htm
22 Trealy of Ghent, December 24, 1814, United States-Great Britain, Article 10, 8 Stat. 218,
at 223, T.S. No. 109; Treaty for the Suppression of the African Slave Trade, December
20, 1841, 92 Parry’s T.S. 437 at 441; Treaty for the Suppression of African Slave Trade,
Apr. 7, 1862, United States-Great Britain, 12 Stat. 1225 at 1225-26, T.S. No. 126.

i9
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vessels should be detained and the offenders prosecuted.”

With the development of humanitarian law in the twentieth century, slavery
began to be recognised as a heinous crime irrespective of its connection with
the high seas or pirates. Between 1874 and 1996, there were forty-seven
conventions relating to slavery, elevating the crime to the status of a jus cogens**
international crime, inviting universal condemnation. However, whether such
universal condemnation would also legitimise the exercise of universal
jurisdiction is a question that such treaties have not resolved. In fact, no treaty
on slavery explicitly recognises universal jurisdiction for the offence. Most of
them require signatory states to take effective measures to prevent and suppress
slavery, and also provide specific obligations as to criminalisation and
punishment, extradition and mutual legal assistance. Such provisions can be
best characterised as reflecting the concept of aut dedere aut judicare.

In fact, the decidedly neutral position of International Law on jurisdiction over
slave trade is expressed in The Convention for the Suppression of the Traffic in Persons
and of the Exploitation of the Prostitution of Others, 19505, Article 11 of which
states: “nothing in the present Convention shall be interpreted as determining the attitude

of a Party towards the general question of the limits of criminal jurisdiction under
International Law.”

The practice of slavery has all but disappeared in the twentieth century, and
where it exists, law does not protect it. This has made it simpler for States and
jurists to recognise universal jurisdiction over the offence. However, there is
very little State practice to evidence the application of the principle to all forms
of slavery and slave-related practices, though it finds wide support in opinio
Juris.

C.  War Crimes And Crimes Against Humanity

The expansion of the universality principle began in the post-World War 11
trials of individuals who had committed various wartime offences, including
war crimes and crimes against humanity.”* In many such trials, the courts of

= See Jordan supra note 19 at 13.
** Vienna Convention on the Law of Treaties, 1969, 8 ILM 679, Article 53 defines ‘jus

cogens’ as “... a peremptory norm of general International Law accepted and recognized
by the international community of States as a whole as a norm from which no derogation
is permitted.”

Convention for the Suppression of the Traftic in Persons and of the Exploitation of the
Prostitution of Others, 1949, 96 UNTS 271.
26 See Randall supra note 2 at 800.
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one state frequently tried and punished war crimes committed outside the State
by foreign nationals.””

In 1945, after the defeat of the Axis Powers, the Allies (The United States of
America, Great Britain, France and the Soviet Union) signed The London
Agreement” (London Agreement) setting up the International Military Tribunal®
(IMT) at Nuremberg to try major German war criminals whose offences had
“no particular geographical localization”™. At this point in history, the victors had
a clear choice between the summary executions of the war criminals or fair
trials.” Justice Robert Jackson, who was one of the chief architects of the London
Charter, was instrumental in getting post war tribunals in place. In his opening
statement at Nuremberg he said: “ The real complaining party at your bar is civilization.
Civilization asks whether the Law is so laggard as to be ulterly helpless to deal with
crimes of this magnitude by criminals of this order of importance.”* This quote is
considered to be the first acknowledgement of universal jurisdiction in the
modern world.

Several commentators, however, do not consider the jurisdiction of the
Nuremberg trials to be universal. They find that the Nuremberg tribunal’s
jurisdiction was based on the Allies” governmental authority within post-war
Germany.® The Berlin Declaration of June 5, 1945% stated: “The Governments of
the United States of America, the Union of Soviet Socialist Republics and the United
Kingdom, and the Provisional Government of the French Republic, hereby assume supreme
authority with respect to Germany, including all the powers possessed by the German
Government, the High Command and any state, municipal, or local government or
authority.”

Hence, many experts agree that the jurisdiction of the IMT arose from the

2 Q. Schachter, International Law In Theory And Practice (Kluwer Law International,
IMed. 1985) 240-65 at 262. »

% London Agreement, 82 U.N.T.S. 280.

29

Agreement for the Prosecution and Punishment of the Major War Criminals of the Euro-
pean Axis, and Establishing the Charter of the International Military Tribunal (.M. T.),
annex, August 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 279 (hereinafter Nuremberg Charter).
3 This phrase derives from the Moscow Declaration, 9 Dep’t. St. Bull. 310, 311 (1943),
signed by Roosevelt, Churchill, and Stalin.

H.T. King Jr. “Universal Jurisdiction: Myths, Realities, And Prospects: Universal Juris-
diction: Myths, Realities, Prospects, War Crimes and Crimes Against Humanity: The
Nuremberg Precedent”, New England Law Review, 35 New Eng.L. Rev. 281 (2001) at
281.

Justice Robert Jackson, Opening Statement at Nuremburg Trials, reprinted in Telford
Taylor, The Anatomy Of The Nuremberg Trials: A Personal Memoir, at 171. (Alfred E.
Knopf [ ed. 1992)

See Morris supra note 15 at 343.

¥ Berlin Declaration, June 5, 1945 60 Stat. 1649 at 1650.
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victorious Allies’ assumption of whatever jurisdiction Germany would have
had over the specific offences. As the supreme authority in Germany, the Allies
may have had jurisdiction to define and punish the vast majority of the offences
under the territoriality, nationality or passive personality principles.*”

One of the biggest problems faced by the Nuremberg trials was reconciling the
legal systems of the four triumphant Allies so as to bring about uniformity in
the trials. The English and the Americans followed the Anglo-Saxon legal system
while the Soviet Union and France followed the Continental system. Hence
there were several differences between the parties on matters like the procedure
at the trial, the language to be used, the definitions of various terms and the
individual political aims of the four countries after the War.?® However, there
was a general air of urgency in the post-war efforts, because the four victors
were at least in agreement about the fact that the Nazis needed to be punished,
and punished in a well-documented trial. Hence, at the Conference on Military
Trials held at London from June 26 to August 2, 1945, all such differences were
hammered out, resulting in the signing of the London Agreement on August 8,
1945. The IMT Charter clearly laid out the legal basis for the trials, incorporating
the basic principles of international and humanitarian law as recognised by the
civilized nations of the world.?’

The trials of the IMT addressed several questions that International Law had
never faced before. All the parties, except the United States (US) were concerned
that the Tribunal would apply ex post facto law as the actions of the Germans
were not crimes at the time they were committed, but were only defined as
criminal by the victors after the war ended. Also, International Law had never
prosecuted a government for crimes against its own people and had never held
individual members of a warring state criminally liable. It had always been
considered that it was within any State’s sovereign power to launch a war and
there was never any criminal liability for it.*

Hence the Nuremberg precedent has its champions as well as its critics. The
former maintain that these trials went a long way in establishing principles of
International Law, still valid today. The latter find, that the IMT trials were an
arbitrary exercise of power by the Allies — a hypocritical victors’ justice.*

3s

See Randall supra note 2 at 806.

S. Fogelson, “The Nuremberg Legacy: An Unfulfilled Promise”, Sourhern California
Law Review, 63 S. Cal. L. Rev. 833 (1990) at 846.

7 T.W. Murphy and J.E. Whitfield, “Excerpts from the Nuremberg Trials”, Unired States
Air Force Academy Journal of Legal Studies, 6 USAFA J. Leg. Stud. § (1996) at 162.
Sce Fogelson supra note 36 at 842.

See Generally M. Lippman, “Crimes Against Humanity”, Boston Third World Law
Journal, 17 B.C. Third World L.J. 171 (1997); “The Fifth Annual Ernst C. Steifel
Sympostum: Critical Perspectives On The Nuremberg Trials And State Accountability”,
New York Law School Journal Of Human Rights, 12 N.Y.L. Sch.]. Hum. Rts. 453.

RIY
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However, relatively few judgments of the IMT refer to the universality principle,
and the references are sometimes vague. The main such reference usually cited
is: “The Signatory Powers created this Tribunal, defined the law it was to administer,
and made regulations for the proper conduct of the Trial. In doing so, they have done
together what any one of them might have done singly; for it is not to be doubted that any
nation has the right to set up special courts to administer law.”*" Commentators
believe that this passage could conceivably have meant a claim to the exercise
of universal jurisdiction if emphasis were placed on the words ‘any nation’.

However, the more explicit references to universal jurisdiction were noted in
the proceedings of zonal tribunals and various other tribunals constituted by
single States."

After the IMT had concluded its trials, the US tried Germans in Nuremberg,
which was in the American occupied zone. These trials were conducted under
the Control Council Law No. 10. In one such case, the United States v. List
Case', German officers were charged with the responsibility for execution of
thousands of civilians held hostage in Greece, Yugoslavia and Albania. In its
judgment, the Tribunal explained: “an international crime is . . . an act universally
recognized as criminal, which is considered a grave matter of international concern and
for some valid reason cannot be lefi within the exclusive Jurisdiction of the state that
would have control over it under ordinary circumstances... A state that captures the
perpetrator of war crimes either may surrender the alleged mmznal Lo the state where the

offence was commilled, or . . . retain the alleged criminal for trial under its own legal
processes.”

Similarly, in the Almelo Trial" of 1945, German defendants facing a British
military court sitting in the Netherlands were charged with the commission of
war crimes in Almelo, Holland. Here again the court held that: “Under the general
doctrine called Universality of Jurisdiction over War Crimes, every independent state has
in International Law jurisdiction to punish pirates and war criminals in its custody
regardless of the nationality of the victim or the place where the offense was commatted ™"

Another US Military Commission sitting in Shanghai in 1947 assumed

0 International Military Tribunal (Nuremberg), Judgment and Sentences, American Jour-

nal of International Law 41 Am. J. Int’H L. 172, 216 (1947) at 216.

Case transcripts available at http://www.ess.uwe.ac.uk/genocide/trials.htm.

2 The Hostages Trial: Trial Of Wilhelm List And Others, Case No. 47, United States Mili-
tary Tribunal, Nuremberg; in United Nations War Crimes Commission Law Reports of
Trials Of War Criminals [hereinafter L. Rep. Trials War Crims.]. Volume VIII, 1949.

B Ibid at 54.

44 The Almelo Trial: Trial Of Otto Sandrock And Three Others, Case No. 3, British Military
Court For The Trial Of War Criminals, Almelo, Holland; in L. Rep. Trials War Crims,
Volume [, London, HMSO, 1949,

B Ibid at 42.

11
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jurisdiction over defendants who were German nationals and who after
Germany’s surrender continued military efforts against the US by assisting the
Japanese in China.*® They argued that since they were Germans residing in
China, they would be subject to only Chinese law and jurisdiction. The tribunal
rejected this argument by saying: “A war crime . . . is not a crime against the law or
criminal code of any individual nation, but a crime against the jus gentium. The latws
and usages of war are of universal application, and do not depend for their existence
upon national laws and frontiers.”

Besides these, the Zyklon B Case” of 1946, tried by a British military Court in
Hamburg and the Hadamar Trial® of 1945 by the United States Military
Commission in Wiesbaden provide the most explicit references to universal
jurisdiction in the trials by the Allies after the Second World War. However,
even these trials considered universality as one of the applicable principles
among others. Universal jurisdiction was never the sole jurisdictional basis
and other principles like the territoriality, passive personality or protective
personality principles were always at the forefront.

The first post-war trial that relied solely on universal jurisdiction was when Adolf
Eichmann was tried in Israel, first by the District Court*’ in 1961 and then by the
Supreme Court™ in 1962. The Eichmann cases are considered to be the landmark
cases for the definition and elaboration of the universality principle.

Adolf Eichmann was head of the Department for Jewish Affairs in the Gestapo
from 1941 to 1945. He had the primary responsibility over the persecution,
deportation, and extermination of hundreds of thousands of Jews and others in
Germany and certain occupied territories. He was also expected to supervise
the ‘final solution’ of the Jewish question.”™ At the end of the War, Eichmann
fled an American internment camp in Germany and lived in Argentina under
an assumed name for over ten years. In 1960, Israeli Mossad agents kidnapped
him from Argentina and brought him to trial in Jerusalem under Israel’s Nazis
and Nazi Collaborators (Punishment) Law, 5710-1950.

* Trial of Lothar Eisentrager, 14 Law Reports of Trials of War Criminals 8 (1949).

*7 The Zyklon B Case: Trial Of Bruno Tesch And Two Others, Case No. 9, British Military
Court, Hamburg, in L. Rep. Trials War Crims, Volume I, London, HMSO, 1947 at 94.

#*  The Hadamar Trial: Trial Of Alfons Klein And Six Others, Case No. 4, United States
Military Commission, Wiesbaden, Germany, in L. Rep. Trials War Crims, Volume I,
London, HMSO, 1947 at 47.

¥ See Artorney Gen. of Isr. v. Eichmann, 36 1.L.R. 18, 273-76 (Isr. Dist. Ct.—Jerusalem
1961), aff’d, 36 1.L.R. 277 (Isr. Sup. Ct. 1962), available at: http://www.nizkor.org/
hweb/people/e/eichmann-adolf/transcripts/.

S0 Ibid at 342.

3t See Randall supra note 2, at 810. See also Lippman, “The Trial of Adolph Eichmann
and the Protection of Universal Human Rights Under International Law”, Houston Journal
of International Law, 5 Hous. J. Int’I L. 1, 6 n.28 (1982) at 2.
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Eichmann was a German living in Argentina and the crimes he committed
were against the Jews of Germany. Israel did not even exist as a State at the
time of these crimes! Hence the Courts had to rely on the universality principle
for his prosecution. The judgments contained comparisons of the offences to
those of piracy in order to draw a parallel and further addressed Israel’s right
to apply the principle.

Hence, the District Court of Israel declared, “The jurisdiction to try crimes under
International Law is universal” The Supreme Court of Israel elaborated on this
stand further by saying: “not only do all the crimes attributed to the appellant bear an
international character, but their harmful and murderous effects were so embracing and
widespread as to shake the international community to its foundations. The State of
Israel therefore was entitled pursuant to the principle of universal jurisdiction and in the
capacity of a guardian of International Law and an agent for its enforcement to try the
appellant. That being the case no importance attached to the fact that the State of Israel
did not exist when the offenses were committed.” ‘

Eichmann was sentenced to death and executed on May 31, 1962.

In 1949, the four Geneva Conventions™ codified the laws of war. Two additional
Protocols™ were added to these Conventions in 1977 They aimed at protecting
certain classes of persons during an armed conflict. The common articles of
the four Geneva Conventions identified certain offences as grave breaches™.

52 See Arrorney Gen. of Isr. v. Eichmann supra note 50 at 304.

Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Ficld, August 12, 1949, 75 U.N.T.S. 31 (hereinafter Geneva Convention 1);
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of the Armed Forces at Sea, August 12, 1949, 7S UN.T.S. 85(hereinafter Geneva
Convention I1): Convention Relative to the Treatment of Prisoners of War, August 12,
1949, 75 U.N.T.S. 135 (hereinafter Geneva Convention I11); Convention Relative to the
Protection of Civilian Persons in Time of War, August 12, 1949, 75 U.N.T.S. 287 (here-
inafter Geneva Convention 1V). The four Geneva Conventions will be referred to collec-
tively as the Geneva Conventions.

Available at: htp://www.unhchr.ch/html/intlinst.htm,

Protocol I Additional to the Geneva Conventions of August 12, 1949, opened for signa-
ture at Berne December 12, 1977, U.N. Doc. A/32/144, Annex I [hereinafter Protocol I;
Protocol 1T Additional to the Geneva Conventions of August 12, 1949, opened for signa-
ture at Berne December 12, 1977, U.N. Doc. A/32/144, Annex I1.

Geneva Convention 1, supra note 53, Article 50, 75 U.N.T.S. 31, at 62; Geneva Conven-
tion 11, supra note 53, Article 51, 75 U.N.T.S 85, at 116: Geneva Convention 1L, supra
note 53 Article 130, at 104, 75 U.N.T.S. 135, at 236; Geneva Convention 1V, supra note
53, Article 147, 75 UN.T.S. 287, at 386 stated as: “wilful killing, torture or inhuman
treatment, including biological experiments, wilfully causing great suffering or serious
injury to body or health, and extensive destruction and appropriation of property, not
justified by military necessity and carried out unlawfully and wantonly.”

53
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The Geneva Conventions further provided that “each party shall be under the
obligation to search for persons alleged to have committed, or to have ordered to be commilted,
 such grave breaches, and shall bring such persons, regardless of their nationality, before
its own courts. It may also, if it prefers, and in accordance with the provisions of ils own
legislation, hand such persons over for trial to another party concerned...”™

Thus, the Geneva Conventions allow universal jurisdiction to all major war
crimes, irrespective of the prosecuting State’s involvement in the conflict. These
Conventions are now regarded as a part of Customary International Law.

‘The two decades after World War II saw the sudden awakening of the world’s
conscience with respect to human rights and the need to protect them. The
necessity of apprehending and punishing Nazi war-criminals was felt so strongly
that all possible forms of jurisdiction were summoned. Thus, universal
jurisdiction found most support and activity in this period.

" D.  Genocide

Genocide is defined by The Convention on the Prevention and Punishment of the
Crime of Genocide 1957(Genocide Convention).” However, genocide was
recognised as an international crime under Customary Intérnational Law even
before the existence of the Genocide Convention. It was prosecuted at the IMT
as an extension of ‘crimes against humanity’ and ‘war crimes’ by applying the
universality principle.

On December 11, 1946, the United Nations General Assembly passed a
resolution unanimously affirming the “principles of International Law recognized
by the Charter of the Nuremberg Tribunal and the Judgment of the Tribunal”* This
resolution is widely recognised to have declared genocide as an international
crime liable to prosecution under universal jurisdiction. On the same day, the
General Assembly also instructed the Economic and Social Council to draft a

56 Geneva Convention I, supra note 53, Article 49, 75 UN.T.S. 31, at 62; Geneva Convention
II, supra note 53, Article 50, 75 U.N.T.S 85, at 116; Geneva Convention U1, supra note
53, Article 129, at 104, 75 U.N.T.S. 135 at 236; Geneva Convention 1V, supra note 53,
Article 146,75 U.N.T.S. 287, at 386.

1951 Convention on the Prevention and Punishment of the Crime of Genocide, December
9, 1948, 78 UN.T.S. 277 (entered into force January 12, 1951) [hereinafter Genocide
Convention], defined Genocide in Article 2 as: “any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnical, racial or religious group,
as such: (a) Killing members of the group; (b) Causing serious bodily or mental harm to
members of the group; (¢) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in part; (d) Imposing
measures intended to prevent births within the group; (¢) Forcibly transferring children
of the group to another group.”

% G.A. Res. 95, U.N. Doc. A/64/Add. 1, at 188 (1946).
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convention outlawing genocide.” This led to the formation of the Genocide
Convention.

The attempt of the Nazis towards the elimination of Jews was the modern world’s
first introduction to genocide. Subsequently, however, genocide has been seen
in several conflicts, especially in internal civil wars between two ethnic groups.
Clashes in the former Yugoslavia, Rwanda, East Timor, Cambodia, etc. have
evidenced such attempts of one group of people to eliminate the other. Genocide
has been associated with extremely inhuman acts ranging from mass murder
and rape to forced sterilisation and conversion.

The fact that such human rights violations occur, and that too on'a scale large
enough to attract international attention, points to a collapse of law and order
that not only provides impunity to offenders but also implicitly supports and
protects them. In face of such a lack of accountability, universal jurisdiction
provides the only hope for justice to victims.

The Genocide Convention has been widely criticised for its failure to provide
for universal jurisdiction in its text. It was proposed but rejected during the
negotiations for the Convention due to strong opposition from the USSR, US
and France. The main concern was that universal jurisdiction for genocide
would become a source of inter-state conflicts.® Hence Article 6 of the
Convention provided only for territorial jurisdiction or jurisdiction of
international penal tribunals only with the consent of the States concerned.”

However, universal jurisdiction over genocide has been recognised as a part of
Customary International Law"” irrespective of the terms of the Convention and
a large number of prosecutions have also been undertaken on the basis of this
principle. Scholars maintain that though Article 6 of the Convention makes it
obligatory for States to exercise territorial jurisdiction over crimes in their land,
it does not expressly prevent the exercise of universal jurisdiction when genocide
is not committed on their territory. The Convention simply recognises

¥ (G.A.Res. 96, U.N. Doc. A/64/Add. 1, at 183 (1946).

8 Memorandum of the United Nations Secretary General, Historical Survey of the Ques-
tion of International Criminal Jurisdiction, at 137, Appendix 13; See also U.N. GAOR
6th Comm., 3d Sess., pt. I, Summary Records, 394-406 (1948).

Genocide Convention supra note 57, Article 6: “Persons charged with genocide ... shall
be tried by a competent tribunal of the State in the territory of which the act was commit-
ted, or by such international penal tribunal as may have jurisdiction with respect to
those Contracting Parties which shall have accepted its jurisdiction.”

Theodor Meron, “International Criminalization of Internal Atrocities”, American Jour-
nal of International Law, 89 Am. J. Int’l L. 554, at 569 (1995), Christopher C. Joyner,
“Arresting Impunity: The Case for Universal Jurisdiction in Bringing War Criminals to
Accountability”, Law and Contemporary Problems, 59 Law & Contemp. Probs. 153,
159-60 (1996), Randall, supra note 2 at 837, Bassiouni supra note 5 at 122.
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territoriality as the primary jurisdictional principle applicable but does not
preclude the use of other jurisdictions. The Israeli District Court in the Eichmann
case confirmed this when it said: “reference to Article 6 (of the Genocide Convention),
territorial jurisdiction is not exhaustive... every sovereign state may exercise its existing
powers within the limits of Customary International Law.”"

Recently, India had to face the question of universal jurisdiction for genocide
due to the events that occurred in Gujarat in February and March 2002. In
India, several noted activists and commentators sought to call the attention of
the world at large towards the State support to the atrocities committed against
the minority ethnic group. In the event of the inability or unwillingness of the
Indian State to take action against such perpetrators, they sought the trial of
such offenders in other countries under the Genocide Convention. Pursuant to
this, the families of three British Muslims killed in the carnage filed proceedings
against the Gujarat Government in courts in the UK. However, no further
action has been reported in the matter. Under the circumstances, the Chief
Minister of Gujarat faces arrest only if he travels to the UK.

E. Other Crimes

Universal jurisdiction has been recognised in recent years for various crimes
of international nature. These crimes are either abhorrent to all human sense of
justice and law or they occur in regions where the State of the offender cannot
or will not assert jurisdiction. Such crimes include hostage-taking, hijacking,
apartheid, torture, crimes against humanity, etc.*

Various Conventions have a clause that is widely interpreted as allowing
universal jurisdiction over the offence that is the subject matter of the treaty.
Such treaties include the Hijacking Convention, 1963, the Montreal Convention
on Hijacking, 1988, The Convention on the Suppression of Unlawful Acts Against
the Safety of Maritime Navigation 1988, The Convention on the Prevention and
Punishment of Crimes Against Internationally Protected Persons, Including Diplomatic

8 See Attorney Gen. of Isr. v. Eichmann supra note 49 at 29, 39-40.

¢ Luke Harding, “Hindus called to account over killing of Britons”, The Guardian Unlim-
ited, April 30, 2002.

% See Randall supra note 2 at 840,

% Convention on Offences and Certain Other Acts Committed on Board Aircraft (Tokyo

Hijacking Convention), September 14, 1963, Article 3(3), 704 UN.T.S. 219.

Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving International

Civil Aviation, adopted by the International Civil Aviation Organization, February 24,

1988, Article 3, 27 I.L.M. 627.

Convention for the Suppression of Unlawful Acts Against the Safety of Maritime

Navigation, done at Rome, March 10, 1988, Article 7(4, 5), 27 L.L.M. 668.
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Agents 1973, The Convention Against the Taking of Hostages 1979, The Convention
on the Safety of United Nations and Associated Personnel 1994, Single Convention on
Narcotic Drugs 19617, The Convention on the Suppression and Punishment of the
Crime of Apartheid 19747, Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment 1984"*, among others.

The conventions on Torture, Hijacking and those under negotiation for
Terrorism endorse universal jurisdiction more clearly than most others. They
contain the following provision with insignificant variations: “7he State Party in
the territory of which the alleged offender is found shall, if it does not extradite him, be
obliged, without exception whatsoever and whether or not the offense was committed in
its territory, to submit the case to its competent authorities for the purpose of prosecution,
through proceedings in accordance with the laws of that State””

Many of the trials for universal jurisdiction in the 1990s have involved the
crime of Torture under the Torture convention. In a US case in the Second
Circuit court, Filartiga v. Pena-Irala, the Court observed, “ The torturer has become

— like the pirate and slave trader before him — hostis humani generis, an enemy of all
mankind.”’"

The Apartheid Convention of 1973 also provides explicitly for universal jurisdiction.
However, with the end to the practice in South Africa, the Convention lost its
significance and saw little or no implementation. Scholars contend that this
Convention should now be expanded to cover apartheid-like practices as well.

Crimes against humanity form another category of crimes that invite universal
jurisdiction. There is no separate convention dealing with crimes against

¢  Convention on the Prevention and Punishment of Crimes Against Internationally

Protected Persons, Including Diplomatic Agents (New York Convention), opened for
signature at New York, December 14, 1973, Article 3, 1035 U.NT.S. 167.

International Convention Against the Taking of Hostages, concluded at New York,
December 17, 1979, Article 5, 18 1.L.M. 1456.

Convention on the Safety of United Nations and Associated Personnel, opened for
signature at New York, December 15, 1994, Article 10, U.N. Doc. A/49/742 (1994),
Single Convention on Narcotic Drugs (Single Convention), signed at New York, March
30, 1961, Article 36(4), 14 1.L.M. 302.

Convention on the Suppression and Punishment of Apartheid, adopted on November
30, 1974, Article 5 1015 U.N.T.S. 243 (hereinafter Apartheid Convention).
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, G.A. Res. 39/46, U.N. GAOR 39th Sess., Supp. No. 51, U.N. Doc. A/39/51
(1984) (Torture Convention).

See Randall supra note 2 at 819.

% 470 U.S. 1003 (1985); Filartiga v. Pena-Irala, 630 F.2d 876, at 890 (2d Cir. 1980).
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humanity. However, they are defined by the Statutes of the International Criminal
Tribunal for Yugolslavia” (ICTY), International Criminal Tribunal for Rwanda™
(ICTR) and the International Criminal Court” (ICC). The concept of crimes
against humanity in International Law is still rather amorphous. Hence, they
have for long been allied to war-crimes and prosecuted along with them.
Theoretically though, crimes against humanity should warrant universal
jurisdiction even in times of peace. However, State practice does not support
this assumption, as unlike war-time situations, nations at peace have a law and
order system in place that the international community traditionally respects.

Universal jurisdiction may also extend to offences that are violations of
obligations erga omnes and jus cogens norms.* While jus cogens norms are defined
in The Vienna Convention on Law of Treaties®', obligations erga omnes have been
recognised by the International Court of Justice (ICJ) as: “the obligations of a
State towards the international community as a whole. ..are the concern of all States. In
view of the importance of the rights involved, all States can be held to have a legal interest
in their protection; they are obligations erga ommnes.”™

Offences violating these precepts can be considered as international crimes
and their suppression would find support in Customary International Law.

III. T ROADBLOCKS
A, Slate Sbvereignty

To several conservative jurists and writers, universal jurisdiction represents a
revolutionary concept because it seeks to challenge the concept of State
sovereignty that has traditionally been the cornerstone of all relations between

7 Statute of the International Criminal Tribunal for the Former Yugoslavia, S.C. Res. 808,

U.N. SCOR, 48th Sess., 3217th mtg., Annex, U.N. Doc. S/RES/808 (1993) (hereinafter
ICTY Statute), Article 5 available at http://www.un.org/icty.

78 Statute of the International Criminal Tribunal for Rwanda, S.C. Res. 955, U.N. SCOR,
49th Sess., 3453d mtg., Annex, U.N. Doc. S/RES/955 (1994) (hereinafter ICTR Statute),
Article 3, available at http://www.ictr.org.

" Rome Statute of the International Criminal Court, Article 7, 37 LL.M. 999 (1998)

(hereinafter ICC Statute), Article 7: “[c]rimes when committed as part of a widespread or

systematic attack against any civilian population on national, political, ethnic, racial or

religious grounds comprising murder, extermination, enslavement, deportation,
imprisonment, torture, rape, persecutions on political, racial and religious grounds,
other inhumane acts.”, available at www.un.org/law/icc.

M. Cherif Bassiount, “Accountability For International Crime And Serious Violations Of

Fundamental Human Rights: International Crimes: Jus Cogens And Obligation Erga

Omnes”, Law and Contemporary Problems, 59 Law & Contemp. Prob. 63 at 63 (1996).

Supra note 24.

8 Barcelona Traction, Light and Power Co. Lid. (Belgium v. Spain), 1970 1.C.J. 3, 32
(February 5).
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nations. It was one of the principles on the basis of which the United Nations
was founded.* The concept expects that all States have the sovereign right to
regulate their own affairs and no other State can interfere in the internal matiers
of a sovereign State. State sovereignty rests on the notion that for one State to
submit to the jurisdiction of another is “offensive to the ‘dignity’ of that State’™".

In today’s scenario, the application of universal jurisdiction in States where
judicial authorities are already in place is rather inconceivable and would be
construed as deliberate interference in the internal matters of another nation.

Outside the idealistic rhetoric, there are the more realistic problems of collection
of evidence, finding and protecting witnesses and co-operation from local
authorities. The moral and legal standards acceptable to human life vary
significantly from nation to nation. '

Universal jurisdiction is feared both by developed as well as under developed
nations. Developed States like the US and the UK fear politically motivated
trials by rogue states like Iraq or North Korea. Since such nations have been
acting as the ‘guardians of law and order’ for the rest of the world, they fear that
their leaders and military officials will be questioned for their roles in various
armed operations.

This was well illustrated when a Yugoslav court in Belgrade tried the world
leaders responsible for the 1999 NATO bombings in absentia, for inciting an
aggressive war, war-crimes against the civilian population and the use of banned
combat means. It issued arrest warrants for, among others, US President Bill
Clinton, Britain’s Prime Minister Tony Blair, German Chancellor-Gerhard
Schroeder, and French President Jacques Chirac and awarded each a prison
sentence of twenty years!&"

The developing countries of the world suspect universal jurisdiction to be a
form of neo-colonialism of the West. They perceive it as an attempt to impose
Western standards and judgments on their systems when they are culturally
and materially different from those of the developed world.

However, in the recent years, with the development of International Law and
the strengthening of international institutions, the concept of complete state

8 Charter of the United Nations, Article 2(1), available at http://www.un.org/aboutun/

charter/.

Charles Pierson, “Pinochet and the End of Immunity: England’s House of Lords Holds

that a Former Head of State is Not Immune for Torture”, Temple International and

Comparative Law Journal, 14 Temp. Int’l & Comp. L.J. 263 at 269-70 (2000).

85 “NATO leaders sentenced by Belgrade court”, CNN, September 21, 2000, at http://
www.cnn.com/2000/WORLD/europe/19/21/yugoslavia.court/.
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sovereignty has been significantly reduced.® In the case of Prosecutor v. Tadic”
before the ICTY, the court recorded that: “/t would be a travesty of law and a
betrayal of the universal need for justice, should the concept of State sovereignty be allowed
to be raised successfully against human rights. Borders should not be considered as a
shield against the reach of the law and as a protection for those who trample underfoot the
most elementary rights of humanity.”

B.  Sovereign Immunity

Sovereign immunity is another unresolved question that confronts the principle
of universal jurisdiction. Sovereign immunity prevents the prosecution of
persons who are Heads of States. The rationale behind this prevention is that
since Sovereigns have official duties to perform for the State, criminal charges
against them would adversely affect the functioning of the State as a whole.

The Nuremberg Charter refused to recognise sovereign immunity when it
stated: “the official position of defendants, whether as heads of state or responsible officials
in government depariments, shall not be considered as freeing them from responsibility or
mitigating punishment.”™® It was also addressed in the case for Augusto Pinochet’s
extradition when the House of Lords in Britain refused to recognise his immunity
as a former Head of State.® Belgium, too, had to address this issue in the case
of the ex-foreign minister of Congo Mr. Yerodia Ndombasi. Belgium’s universal
jurisdiction law does not recognise sovereign immunity. However, the IC]J,
deciding this matter in the case concerning the arrest warrant of April 2000%
said: “throughout the duration of his or her office, a Minister for Foreign Affairs when
abroad enjoys full immunity from criminal jurisdiction and inviolability.”

Thus, though the international community still clings to the concept of immunity
for persons holding government office, progress is being made in prosecuting
former Heads of State and former government officials. With the
acknowledgement of principles like command responsibility, it seems rather
unacceptable that the person who presided over mass human rights violations
should go scot-free while his underlings should be tried for obeying his
commands.

8 B.S.Brown, “Universal Jurisdiction: Myths, Realities, And Prospects: The Evolving

Concept Of Universal Jurisdiction”, New England Law Review, 35 New Eng.L. Rev. 383
(2000) at 390.

International Criminal Tribunal For The Former Yugosiavia: Decision In Prosecutor v.
Dusko Tadic, Case No. [T-94-1-AR72, International Legal Materials, 35 ..M. 32 (1996),
at 52.

See Nuremberg Charter supra note 29, Article 7.

See infra note 115 and accompanying text.

See infra note 109 and accompanying text.
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C.  Amnesty

An amnesty occurs when a government agrees not to hold persons liable for
past criminal acts. Though there is wide state practice that supports amnesties
in several countries, opinio juris of experts generally looks down upon such
pardons. Amnesties are generally given after internal contflicts or civil wars in
the interest of progress.

Universal jurisdiction can be upheld even against an ammesty if such an amnesty
is contrary to International Law or seeks to cover offences that are crimes
under Customary International Law norms. Hence an amnesty given by a
government to itself to exonerate itself or its agents for human rights violations
would not be a defence.” Similarly, an amnesty that prevented prosecution of
genocide or crimes against humanity could be easily challenged.”

Given these challenges, universal jurisdiction remains a concept that is not
uniformly recognised. The legal principles and situations that would warrant
its exercise still remain unclear.

IV. UNiversaL JurispicTiON IN THE Laws OF STATES

For almost four decades after World War 11, the only official recognition for
universal jurisdiction in the national legislations of States was for the crimes of
the Nazis in Germany during the World War. However, with the reopening of
international diplomacy with the close of the Cold War, the concept of universal
jurisdiction found passing mention in numerous international treaties and
instruments.”™ Several States began to find it necessary to incorporate provisions
allowing for the practice of universal jurisdiction in their national laws. The
acts criminalised by four Geneva Conventions, the Torture Convention and
the Genocide Convention, however, remained the primary acts that such national
laws sought to address. However, such laws now cover even hijacking and
terrorism.

Universal jurisdiction has garnered most support in the developed Western
world, especially in Europe with significant laws in Belgium and Spain due to
the higher standards of human rights in such countries. However, the US has
lagged behind notably in any such implementation.

A. United States of America

After leading the initial rush of international judicial activity in the aftermath of

9t K. Gallagher, “No Justice, No Peace: The Legalities and Realities of Amnesty in Sierra

Leone”, Thomas Jefferson Law Review, 23 T. Jefferson L. Rev. 149 at 168-71 (2000).
2 See Hans, infra note 107 at 391. '
See supra notes 66 to 74.
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World War 11, the US found itself embroiled in the politics of the Cold War. In
its reluctance to relinquish its own sovereignty, the US failed to ratify several
human rights treaties. Even the four Geneva Conventions were ratified by the
US in 1988, almost forty years after their codification! Hence the movement to
implement universal jurisdiction in the modern world has largely bypassed the
US.* With its dubious record in Vietnam, Iraq and the NATO bombings in
Yugoslavia, the US remains one of the main dissenters even to the formation of
the International Criminal Court.

Although universal jurisdiction for piracy existed in the US law books since
1819, the first true recognition of the principle came about in 1974 with 7he
Anti-hijacking Act”, passed pursuant to the obligations under The Convention for
the Suppression of Unlawful Seizure of Aircraft. Prosecutions could now proceed
irrespective of the nationality of the offender or the locale of the offence.

In 1984, The Iaking of Hostages Act was passed under the obligations of the
International Convention Against Taking of Hostages 1984%. The Act implicitly
recognised the universality principle by its terms, which stated that the US
could exercise jurisdiction if “the offender is found in the United States”. This act
was used in the case of United Statesv. Yunis” wherein the court noted that: “/n
light of the global efforts to punish aircraft piracy and hostage taking, international legal
scholars unanimously agree that these crimes fit within the category of heinous crimes for
purposes of asserting universal jurisdiction.”* In this case, the appellant Fawaz Yunis
was the leader of a group of Lebanese nationals that hijacked a Jordanian
aeroplane on June 11, 1985. There were two American citizens aboard the said
plane. When their demands were not met, the hijacker released the passengers,
blew up the aeroplane and fled.

After the US identified Yunis as the leader of the operation, the Federal Bureau
of Investigation (FBI) lead ‘Operation Goldenrod’ in 1987 to apprehend him.
Undercover FBI agents lured Yunis onto a yacht in the eastern Mediterranean
Sea with promises of a drug deal, and arrested him once the vessel entered
international waters. Yunis was tried in Washington D.C. for conspiracy, aircraft
piracy, and hostage-taking charges. The jurisdictional bases quoted were the
passive personality principle due to the presence of American nationals on

° J. G. White, “Nowhere To Run, Nowhere To Hide: Augusto Pinochet, Universal

Jurisdiction, The ICC, And A Wake-Up Call For Former Heads Of State”, Case Western
Reserve Law Review, 50 Case W. Res. 127 (1999) at 140.

% Antihijacking Act of 1974, Pub. L. No. 93-366, 88 Stat. 409 (1974).

% Act for the Prevention and Punishment of the Crime of Hostage-Taking (Hostage Taking
Act), Pub. L. No. 98-473, 98 Stat. 2186 (1984).

97 United States v. Yunis 924 F.2d 1086 (D.C. Cir. 1991).

% Ibid at 1090; See also: United States v. Rezaq 899 F.Supp 687, at 709 (D.D.C. 1995).
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board the hijacked aircraft as well as universal jurisdiction under International ~ -
Law. Yunis was convicted in 1991.

The 1990s heralded the gradual recognition of the universality principle in
several US statutes. US Courts began to provide civil remedies for torts
committed in violation of Customary International Human Rights Law abroad
by the revival of acts like The Alien Tort Claims Act (ATCA)™ and the passage of
The Torture Victims Protection Act'™ of 1991. However, both these aimed at civil
action and not criminal proceedings'”! and provided monetary relief as against
arrests and imprisonments. In 1994, the US Criminal Code was modified
pursuant to the ratification of Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment. The new provisions now held: “any U.S. national or person

physically located within the United States could be held criminally liable for torture he
or she commits anywhere against anyone”.'"

The Restatement (Third) of the Foreign Relations Law of the US™ also firmly
recognises universal jurisdiction for several crimes by noting: “4 state has
Jurisdiction to define and prescribe punishment for certain offenses recognized by the
community of nations as of universal concern, such as piracy, slave trade, attacks on or
hijacking of aircraft, genocide, war crimes, and perhaps certain acts of terrorism . . >

B.  Belgium

Belgium probably provides for the most extensive exercise of universal
jurisdiction over human rights crimes of any country." In 1993, Belgium
passed the Act of June 16, 1993' Concerning the Punishment of Grave Breaches
of the Geneva Conventions of August 12, 1949 and their Additional Protocols I
and I of June 16, 1977. By this codification, Belgium gained the responsibility
of prosecuting or extraditing persons committing crimes during international
conflicts under the laws of the Geneva Conventions.

In 1999, Belgium modified its 1993 law by passing the Act of February 10,

% Alien Tort Claims Act, 28 U.S.C. § 1350.

¢ Torture Victims Protection Act, Pub. L. No. 102-256, 106 Stat. 73 (March 12, 1992).

91 Hari M. Osofsky, “Domesticating International Criminal Law: Bringing Human Rights
Violators to Justice”, Yale Law Journal, 107 Yale L.J. 191, (1997) at 210.

0218 U.S.C. § 2340.

9% Louis Henkin, Restatement of the Law, Third: Foreign Relations Law of the United

States, (American Law Institute, 1987).

See Bassiouni supra note S at 145.

Act of June 16, 1993 concerning the punishment of grave breaches of the Geneva

Conventions of August 12, 1949 and their Additional Protocols I and II of June 18, 1977

(Belg. Official Journal, August 5, 1993).
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1999 Concerning the Punishment of Grave Breaches of Humanitarian Law.!"
This law covered grave breaches of international humanitarian law including
war-crimes in internal or international armed conflicts, genocide and crimes
against humanity. It gave Belgian courts the competency to try crimes
committed by non-Belgians outside Belgium against non-Belgians, even without
the presence of the accused in Belgium. However, the most significant change
to the 1993 Act by the 1999 Amendment was the elimination of immunity for
State officials.!’’

Belgium has been a pioneer for promoting universal jurisdiction. Since 1988,
Belgium has charged more than seven political figures with crimes against
humanity, including Israel’s current prime minister Ariel Sharon.'” Also, it
has been the first State to try persons for war crimes that did not directly affect
itself. Belgian trials take place before a civilian jury and not a military or
international tribunal as seen in most other nations assuming universal
jurisdiction. The Belgian law also does not require that the accused be present
in Belgium when the trial is initiated.

Though Belgium’s law has been widely lauded for giving weight to the legitimacy
of universal jurisdiction, it has also caused negative consequences for Belgium.
Heads of States often fear visiting Belgium due to prospects of being arrested
for their crimes. This is especially problematic given that Belgium hosts the
headquarters of the European Union.

Belgium’s elimination of sovereign immunity has also been a source of
controversy. On April 11, 2000, the Belgian court of first instance issued an
international arrest warrant against Mr. Abdoulaye Yerodia Ndombasi, the acting
Minister of Foreign Affairs for the Democratic Republic of Congo. It sought
his extradition for “crimes of International Law committed by action or omission
against persons or property protected by the Geneva Conventions of August 12* 1949
and the Additional Protocols I and II to those Conventions” and requested leave to
try him in absentia. Ndombasi had made several inflammatory speeches in
Congo inciting the Congolese population to kill ethnic Tutsis at the beginning

196 Act Concerning The Punishment Of Grave Breaches Of International Humanitarian
Law, International Legal Materials, 38 1.L.M. 918 (1999).

7M. Hans, “Providing for Uniformity in the Exercise of Universal Jurisdiction: Can Either
the Princeton Principles on Universal Jurisdiction or an International Criminal Court
Accomplish this Goal?”, The Transnational Lawyer, 15 Transnat’l Law. 357 (2002) at
370.

Ibid. The others include former Cambodian Heads of State and government, Khieu
Samphan and Nuon Chea; Ieng Sary, foreign minister in Cambodia’s Khmer Rouge
regime; Hojjatoleslam Ali Akbar Rafsanjani, the former Iranian president; erstwhile
Moroccan interior Minister Driss Basri; and Abdoulaye Yerodia, a former foreign minister
from the Democratic Republic of Congo.
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of the rebellion against Congolese President, Laurent-Desire Kabila, in August
1998.

On October 17, 2000, Congo filed an Application with the IC]J, requesting the
Court to annul this warrant. The warrant was challenged on two grounds. Congo
first questioned Belgium’s right of extra territorial jurisdiction over Mr. Yerodia.
Secondly, Congo contended that Article 5 of the Belgian law that negates
sovereign immunity contravened the provisions of Vienna Convention on
Diplomatic Relations, 1969.

However, in its written submission and in the subsequent arguments, Congo
relied only on the second issue and did not debate on the concept of universal
jurisdiction. The Court finally decided in Congo’s favour stating that the issue
and circulation of the said arrest warrant “constituted violations of a legal obligation
of the Kingdom of Belgium towards the Democratic Republic of the Congo, in that they
failed to respect the immunity from criminal jurisdiction and the inviolability which the

incumbent Minister for Foreign Affairs of the Democratic Republic of the Congo enjoyed
under International Law” "

Belgium has been acting as the world’s court system for human rights
litigation.'"” The Courts have been flooded with a massive number of suits for
this purpose. Hence, it planned to revisit its Jaw on universal jurisdiction in
July 2001, and discuss further amendments in 2002-03.

C. Spain

Spain’s laws on universal jurisdiction came into focus during the celebrated
case of Augusto Pinochet. Pinochet was the dictator of Chile for over seventeen
years from 1973 to 1990 and presided over several grave human rights violations
during this reign. Chile was a former colony of Spain and Spain received several
complaints of atrocities against Spanish nationals. In 1999, Spain attempted to
extradite him from the UK to stand trial for his crimes."!

Spain provides for the exercise of universal jurisdiction under Article 23 of The
Organic Law of the Judicial Power. This provision, enacted in 1985, grants Spanish
courts universal jurisdiction over crimes against humanity as well as those
crimes Spain has a duty to prosecute under treaties to which it is a party. As a

109 npternational Court Of Justice: Case Concerning The Arrest Warrant Of April 11, 2000
(Democratic Republic Of The Congo v. Belgium) International Legal Materials, 41
L.L.M. 536 (2002). Available at: http://www.icj-cij.org.

Rights Groups Support Belgium’s Universal Jurisdiction Law (November 26, 2001),
available at http://www.fidh.org/communiq/2001/cu261 la.pdf.

See infra notes 141-143 and accompanying text.

110

I



24 The Law Review, Government Law College

part of Spain’s domestic criminal law, Article 23 gives Spain universal
jurisdiction over crimes proscribed by the treaties it ratifies.'

Spain’s power to exercise universal jurisdiction over genocide, torture, and
terrorisrn under Article 23 has been upheld by its highest court, the Audiencia
Nacional. The court determined that Spain had universali jurisdiction because it
ratified and wrote the Geneva Conventions into its official publication of laws,
allowing it to assert jurisdiction under Article 23.'3

The second question confronting the Court in the Pinochet case was whether
Spain could exercise universal jurisdiction retroactively for crimes committed
before the universal jurisdiction laws came into place in 1985. Here too, the
Audiencia Nacional held that the exercise of universal jurisdiction is considere