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FROM THE PRINCIPALS DESK

'As the Government Law College comes out with the 4" edition of its annual
Law Review, I cannot help but take a step back and admire with pride the
efforts of the students who have contributed to this year’s Law Review. Last
year’s Law Review received a tremendous response from several corners. It
was sent to over 80 Universities and Colleges, both in India and overseas, all
the Hon’ble Judges of the Supreme Court of India and the Bombay High Court
as well as a number of distinguished lawyers and advocates across India.

For the first time since its inception, The Law Review has accepted an article
from the academic fraternity. Professor Phil Thomas from the Cardiff University,
Wales has co-authored the article on Identity Cards with Professor Sunita Masani
from the Government Law College. It is worth noting that Professor Thomas is
not only a leading academician but has also been the editor of the Journal of
Law and Society of the Cardiff University for 30 years.

As a part of its endeavour to be a proactive publication forum, the Law Review
Committee conducted an orientation program for the students of the college to
enable them to develop their legal research and writing skills. The Law Review
Committee has also developed and adopted its own set of specifications for
format and citations which are loosely based on international standards.

Over the years, the Government Law College has been fortunate to have received
unconditional and wholehearted support in all its endeavours from Judges and
lawyers, amongst others. Keeping in mind the tenor of some of the articles this
year, the Editorial Board was expanded td include not only legal luminaries but
also experts from the Armed Forces. I thank the Editor-in- Chief, Mr Justice YV
Chandrachud, former Chief Justice of India, as well as the members of the
Editorial Board, whose invaluable inputs have made a qualitative contribution
to The Law Review. I also thank the contributors for their generous support in
making this publication possible.

This is the 150 year of the Government Law College. As we look ahead, I am
sure that as in the past, The Law Review will continue to be the fostering ground
for our student-authors. It is heartening to see that with every passing year they
excel the high standards previously set by this publication. I am certain that
these scholarly writings will go a long way in the development of the law, as
also in sustaining and initiating legal debate and reform in the years to come.

( rri_g—o

Mrs. P. R. Rao
Principal, Government Law College



In my foreword to the last year’s journal, I had said that I was deeply
impressed by the high quality of articles written by our students. I am
happy to be able to say the same about the articles in this issue. The
remarkable thing about these articles is the sense of originality and the
desire for creativity which is displayed therein. It will be difficult to make
a comparative assessment of the articles on their merits. Each article has
a merit of its own. I therefore recommended that the articles should be
published in alphabetical order, according to the surnames of the writers.

FOREWORD

I will now state briefly what each writer has said in the article.

L

The Idea-Expression Fallacy: Effacing the Traditional and
Doctrinaire Limits

Abhinav Chandrachud

‘An idea must be considered in a relative context. Ideas derive
their existence from individual perception. A painting has a
different sense to the painter and the appreciative public. In
copyright law therefore, two perspectives of the idea ought to
be taken into consideration. The first is the idea that the author.
possesses. The question that must be asked is: What is it that the
author wishes to convey? The second perspective is the idea of
the spectator or viewer, who is equally important in copyright
law. The question that arises is: What is the impression created
on the minds of the viewers? Both must be considered while
determining the question of infringement.’

Disciplinary Provisions Under the Navy Act, 1957

Jasdeep Randhawa

‘The large number of legal cases being contested by the Defence
Ministry and the Armed Forces Headquarters run into more than
100,000, showing that the justice delivery system of the Armed
Forces has been moving at a very slow pace, and has not been
able to satisfy the aspirations of the men in uniform. The
Supreme Court, in the Bedi case commented that, “Reluctance
of the apex court more concerned with the civil law to interfere
with the internal affairs of the armed forces is likely to create a



distorted picture in the minds of the military personnel that the
persons subject to the armed forces are not citizens of India”.’

Nanotechnology: Protecting the Next Big ‘Small’ Thing
Shrinivas Sankaran

‘The dilemma of copyrighting a molecular or atomic structure
arises particularly in the manufacture of proteins which assemble
into working molecular machines to build the ribosomes or aid
in the manufacture of new and improved drugs. “Ribosomes,
programmable machines for manufacturing proteins are nature’s
closest approach to a molecular assembler. ... Since biomolecules
already form such complex devices, its easy to see that advanced
protein engineering could be used to build first-generation
nanomachines.” Genetic engineering, as we know it, will undergo
fundamental changes and will be empowered by
Nanotechnology, as the fields of Biotechnology and
Nanotechnology converge. “In fact, it will eclipse genetic
engineering because it involves all matter—both living and non-

b

living”.

Legal Paternalism: The Indian Context

Natasha Treasurywala

‘Many people believe that the State should not violate the right
to choose whether or not to use narcotic drugs, even if such drugs
have harmful effects on the user. Addiction to certain drugs can
have a major impact on an individual’s health causing depression,
anxiety, insomnia and severe neurological problems. As per a
survey held in 2002 in the US, in spite of the country spending
millions of dollars educating its citizens on the dangers of narcotic
drugs, an estimated 19.5 million Americans, or 8.3 percent of
the population aged 12 or older were illicit drug users. This is a
perfect example of education not being an absolute solution to
potentially harmful activities.’

Identity Cards-In Whose Interest?

Prof. Phil Thomas and Prof. Sunita Masani

‘Thus, we can see that Identity Cards, or Entitlement Cards, as
they are euphemistically named, constitute part of a response



pattern which, in turn, reduces civil rights in the name of the
fight against the common international enemy: the terrorist.
" Given the national “emergency” supposedly faced then,
protection against terrorism is a powerful argument, but not
sufficiently powerful to convince the President of the US to
promote the introduction of Identity Cards. Indeed, if the UK
Government felt so strongly about the Card’s fighting efficiency,
it would have been introduced immediately on a compulsory
basis rather than seeking to introduce it by attrition over a period
of years. On 3 July 2002, David Blunkett stated in the House of
Commons, “I accept that it is important that we do not pretend
that the Entitlement Card (now called the Identity Card) would
"be an overwhelming factor in combating international
terrorism”.’

CASE REVIEW: The Saw Pipes Judgment
.Nadia Gracias and Siddhima Kotak
‘In the authors’ opinion, with overcrowded courts, public interest
favours efficient, inexpensive and speedy dispute resolution. This
is more so in the commercial context where dispute resolution
could well depend on custom and practice rather than on esoteric
legal analysis. Even though public policy certainly cannot be said
to be in conflict with public interest, paradoxically, in this case, it
is public policy itself that has been used to undermine arbitrations
in India.

It must not be forgotten that arbitrations allow parties to
determine by way of a private bargain, how their chosen tribunal
will resolve their dispute and what their respective obligations
will be in relation to the conduct of reference. From this
perspective it can be safely said that the Saw Pipes case has in one
sweeping blow, upset the proverbial apple cart. “Finality” being
the most attractive and unique feature of arbitration
internationally has fallen by the wayside. Arbitration as it now
stands in India is just another step in the appeal process that
most can well do without”’



LEGISLATION REVIEW: The Armed Forces (Special Powers)
Act, 1958: Disarming the Law?

Vishal Kanade

‘A demand that has been consistently made by several bodies is
that the Act be completely repealed. This might not be possible
in the immediate future as there is a very active insurgency in
the north-east region and the Armed Forces are facing what is
described as a low intensity conflict.

The fact that militants and terrorists move across international
borders further deteriorates the ground situation. There are also
allegations that intelligence agencies of hostile countries are
involved in encouraging terrorist activities in the north-east. In
the Naga People’s Movement of Human Rights case, the Supreme
Court held that the provisions of CrPC with regards to use of
Armed Forces in civilian areas such as section 131 were
inadequate in the north-east.’

Mr. Justice Y. V. Chandrachud
Former Chief Justice of India



THE IDEA-EXPRESSION FALLACY:
EFFACING THE TRADITIONAL AND
DOCTRINAIRE LIMITS'

Abhinav Chandrachud*

‘Heard melodies are sweet, but those unheard
Are sweeter; therefore, ye soft pipes, play on;’

John Keats, Ode on a Grecian Urn

I. INTRODUCTION

For a significant period of time the pinions of copyright law have been
frayed, fettered and frustrated by the proposition that a copyright does
not subsist in an idea by itself, but in the form or expression of the idea.!
What is protected by copyright law is not original thought or information,
but the expression of thought or information in some concrete
form.? This principle was adopted by the Supreme Court of India in a
series of normative precepts which have been unconditionally followed
ever since.® However, as the noted jurist Hugh Laddie cautions, like all

.‘.

*

This article reflects the position of law as on 26 July 2005.

The author is a student of Government Law College, Mumbai, and is presently studying
in the Second Year of the Five Year Law Course. He can be contacted at
abhinav.chandrachud @ gmail.com.

See Baker v. Selden 101 US 99 (1880); Mazer v. Stein 347 US 201 (1954); Reyherv.
Children’s Television Workshop 533 F 2d 87, 90 (2™ Cir 1976); Sandra Mayer v.
Josiah Wedgewood & Sons Ltd 225 USPQ 776 (SDNY 1985); M Kramer Manufacturing
Co, Incv. Hugh Andrews, et al 783 F 2d 421 (4™ Cir 1986); Mathew Bender & Co, Inc
V. Kluwer Law Book Publishers, Inc 672 F Supp 107 (SDNY 1987); Eldred v. Ashcroft
537 US 186 (2003); Wilson v. Lukepy (1875) 1 VLR 127; Walterv. Steinkopf. (1892) 3
Ch 489; Holinrakev. Truswell(1894) 3 Ch 420; McCrumn. Eisner(1918) 87 LI Ch 99;
Wilmer v. Hutchinson & Co, Lid (1936—45) Mac CC 13 Ladbroke (Foorball) Ltd V.
William Hill (Foorball) Lid (1964) | WLR 273.

See Copinger et al, Copinger and Skone James on Copyright (131 edn Sweet and
Maxwell London 1991) 165.

RG Anand v. Mys Delux Films (1978) 4 SCC 118, 140 (finding that “There can be no
copyright in an idea, subject matter, themes, plots or historical or legendary facts and
violation of the copyright in such cases is confined to the form, manner and arrangement
and expression of the idea by the author of the copyrighted work.’) (the RG Anand
Case).
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pithy catchphrases, the proposition that there is no copyright in an idea
is likely to lead to confusion.*

An idea would remain intangible, abstract, vague and undefined if not
expressed in some material form or the other. Therefore, for an idea to
be ensconced in the protection of copyright, it must first be expressed.’
The only possible way that an author or artist can convey his idea is in the
expression of the idea. However, protection under copyright law is not
restricted to the mere form or expression of the idea. If this were true,
then any plagiarist could alter the words of a novel, make some small
embellishment while employing the self-same ideas and call the novel his
own. The author’s work is protected regardless of the material form in
which it is expressed, as long as it is expressed.®

When a novel written by an author is expressed in the form of a play,
there is a quantum difference in the two works. When a novel written in
English is translated into French, the expressive language of the author,
the very instrument that he employs to communicate with his audiences,
is replaced by another. If copyright protection were restricted to the
tangible and formal attributes of a novel, protection would be extended
so long as the infringing work remained within the confines of the written
word, expressed on perceivable pages, written in similar languages.
However, copyright protection embraces expression in any material form,
irrespective of the mode of expression.

Over a period of time, an undue emphasis has been placed on the form
and the expression of an author’s idea, whereas what ought also to be
taken into consideration is the idea which is being expressed. This article
seeks to knock on the doors of substantive thought by delineating some
of the anachronistic misconceptions of the idea in copyright law. In Part
I, the elusive and relative definitions of an idea have been attempted
along with a brief interpretation and analysis of subsistence and
infringement. Part ITI examines the expediency of broadening the horizons
of copyright protection, while examining the familiar dichotomy with the

4 Laddie ez al, The Modern Law of Copyright and Designs (2™ edn Butterworths London

2000) vol 1, 97.
Copinger suypran. 2.

Sectior} 14 read with section 51 of 7#e Copyright Act, 1957, provides that reproduction
in ‘anyjmaterial form’ constitutes infringement of copyright.
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aid of computer programs. Finally, Part IV puts to rest the fear of an idea
monopoly.

I1. THE MiscONCEIVED TRINITY: FORMULATING THE BOUNDARIES OF WHAT?
How? AND WHEN?

A. Whatis an Idea?

Lord Hailsham of St Marylebone had, in the case of LB (Plastics) Ltd v.
Swish Products, emphatically stated, ‘Of course, it is trite law that there is
no copyright in ideas ... But as the late Professor Joad used to observe, it
all depends on what you mean by “ideas”.”

1. The Elusive Definition

The question of whether protection can be given by way of copyright to
an idea is better answered by first determining the elusive boundaries of
the idea. The questions that naturally arise are: What is an idea? What is
the difference between an idea and an expression?®

An idea has been defined as ‘an object of the mind existing in
apprehension, thought or conception.” There are primarily two kinds of
ideas: those that are expressed and those that are not expressed. The
unexpressed idea finds refuge in the law of confidence,'® whereas copyright

7 (1979) RPC 551, 629.

8 Professor WR Cornish emphasises the need to give ‘meaning and a sense of proportion
to the often amorphous distinction between “expression” and “idea”.’ See Cornish and
Llewelyn, /ntellectual Property: Patents, Copyright, Trade Marks and Allied Rights
(5™ edn Sweet and Maxwell London 2003) 9. Similarly, Hand, J finds that the distinction
between the idea and the expression, especially in computer programs, will be ‘inevitable
and ad hoc’, Peter Pan Fabrics Incv. Martin Weiner Corporation 274 F 2d 487 (2" Cir
1960). See also Knowles and Palmieri, ‘Dissecting Kroft: An Expression of New Ideas
in Copyright?’ (1980) 8 Sar Fernando Valley Law Review 109.

9 P Ramanatha Aiyar, The Law Lexicon (2 edn Wadhwa and Company Nagpur 1997)
863.

10" See Anil Gupta v. Kunal Dasgupta (2002) (25) PTC 1, 15 (Del); David Bainbridge,
Intellectual Property (S edn Pearson Education Delhi 2002) 273; SK Verma, ‘Legal
Protection of Trade Secrets and Confidential Information’ (2002) 44 Journal of the
Indian Law Institute 336 (no.3; July-September). See also Saltman Engineering Co.
Ltd ~N. Campbell Engineering Co. Ltd. (1948) 65 RPC 203; Zalbottv. General Television
Corporation (1981) RPC 1; Fraserv. Thames Television (1983) All ER 101 and Franchi
v. Franchi (1967) RPC 149.
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protection is of relevance when the idea is translated into material
expression.'!

The decision of the New Zealand High Court in the case of Plix Products
Ltd v. Frank M Winstone? underlines the proposition that there are
essentially two kinds of ideas involved in the act of giving expression:
general ideas and subsidiary ideas. The general idea involves the basic
concept or the broad theme proposed to be employed by the author.
Subsidiary ideas are those used in the exercise of giving concrete
expression to a general idea.

2. The Relative Definition

An idea must be considered in a relative context. Ideas derive their
existence from individual perception. A painting has a different sense to
the painter and the appreciative public. In copyright law therefore, two
perspectives of the idea ought to be taken into consideration. The first is
the idea that the author possesses. The question that must be asked is:
What is it that the author wishes to convey? The second perspective is the
idea of the spectator or viewer, who is equally important in copyright law.
The question that arises is: What is the impression created on the minds
of the viewers? Both must be considered while determining the question
of infringement. _ ;

An expression, on the other hand, represents the ideas that the author
encounters. The written word is an utterance of our thoughts and feelings. "
It is the material form which defines the author’s idea. It is material proof
that the author’s idea is, in fact, his own. However, it cannot be confused
with the idea itself.™

Y 4l Gupra v. Kunal Dasgupra (2002) (25) PTC 1, 15 (Del). See also Zee Télefilms v.
Sundial Communications 2003 (3) Mh LJ 695.

12 (1986) FSR 63, 93.
13

14

See Aiyar supran. 9, 686.

It is a matter of fact and degree where the fine line between the two has been crossed. See
Galago Publishers (Pty) Ltdv. Erasmus (1989) (1) SA 276,284 (South Africa). See also
Nichols v. Universal Pictures, 45 F 2d 119 (28 Cir 1930) and /bcos Computers v.
Barclays (1994) FSR 275. The distinction between an idea and an expression has been
dealt with later on in this article, see infra 111, Moving Beyond the Obvious: Technology
and the Law.
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B. Subsistence of Copyright

Section 13 of the Copyright Act, 1957 (the Act), deals with the works in

which a copyright subsists. A simple reading of the provision reveals that

an idea, by itself, does not satisfy the requirement for subsistence of

copyright. Generally speaking, in order to qualify for protection under

copyright law, an author’s literary, dramatic, musical or artistic idea must
“be: a work which is original.

Since the definition of the word ‘work’ as provided for under the Act
commiits the fallacy of a circular definition,” the question that must be
asked is: what is a ‘work’ for the purposes of the Act? The answer can be
found in the decision of the House of Lords in the case of GA Cramp &
Sons v. Frank Smythson. The matter involved the question of whether a
series of eight tables present in the ‘Liteblue Diary’ developed by the
Respondents could be regarded as the subject matter of copyright. The
diaries provided information which was clerical in nature, ie it required
hard work, but no imagination. Viscount Simon LC stated, ‘The sun does
in fact rise, and the moon set, at times which have been calculated, and
the utmost that a table can do on such a subject is state the result accurately.
There is so far no room for taste or judgement.” (emphasis supplied)'®

- This decision prompts the inference that hard work and labour simpliciter
will not qualify a work for subsistence of copyright. Reference can be
made to the ‘sweat of the brow’ doctrine, by which copyright shall not
subsist in a work merely because it involves the expenditure of the sweat
of the brow (ie hard work).” Notwithstanding the doctrine, however, the
fact that a certain amount of labour is required for subsistence points out

IS Section 2(y) of the Act defines a ‘work’ infer alia as ‘a literary, dramatic, musical or
artistic wor#” (emphasis supplied), thus placing a circidar reliance on the word ‘work’.
Simply put, a ‘work’ cannot be defined as a ‘work’.

16 (1944) AC 329, 336.

Y1 See Feist Publications Inc v. Rural Telephone Services Co Inc (1991) 111 S Ct 1282
(laying to rest the ‘sweat of the brow’ doctrine when ‘white pages’ were held not to be
entitled to protection under copyright law because they involved a certain amount of

" effort only and there was no skill or judgement). See also International News Service v.
Associated Press 248 US 215 (1918) and Millerv. Universal City Studios Inc 650 F 2d
1372 (5™ Cir 1981).
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that ‘a work’ comes into being when labour is expended on its creation.'
Reference can be made to the decision of the Court of Appeals in the
case of William Hill (Football) Ltd v. Ladbroke (Football) Ltd dealing with
the question of subsistence of copyright in a compilation of football
coupons, where Lord Denning stated:

‘This argument [no copyright in an idea] contains a fallacy. True
it is that there is no copyright in an idea but that is only true so
long as the idea remains in the mind and is not put down on
paper. But once it is written down, the writing is the subject of
the copyright. No one is entitled to copy it on the plea that it was
only an idea.’"

It is apparent that a work is considered ‘original’ when skill and judgement
are utilised in its creation.?’ As mentioned above, an idea is translated
into a work for the purposes of the Act, when a certain amount of labour
is expended in giving it material expression. Thus, an idea can be protected
under copyright law if a certain amount of skill, judgement and labour
are expended in its development. The following argument proposes to
satisfy the question of how an idea merits protection under the law of

copyright.

When an author embarks upon his literary, dramatic, musical or artistic
2 1)
journey, he first conceives a basic or general idea. Such an idea can never

18 CF University of London Press Ltd V. University Press Tutorial Ltd (1916) 2 Ch 601,
608; Macmillan & Co Ltdv. Cooper (1923) 40 TLR 186, 190; British Broadcasting Co
v. Wireless League Gazette Publishing Co (1926) Ch. 433, 440; Ladbroke (Football)
Lid v. William Hill (Football) Lid (1964) 1 WLR 273, 277 and LB Plastics Ltd v. Swish
Products Ld (1977) FSR 87. See also Abu Jaliwala, ‘Hyperlinks: A Study of the Legal
Controversies’ (2004) 3 Law Rev GLC 1.

1% (1980) RPC 539, 546; see also Laddie et al supran. 4,222.

20 University of London Press Lid . University Press Tutorial Ltd (1916) 2 Ch 601, 608;
Macmillan & Co Ltd v. Cooper (1923) 40 TLR 186, 190; British Broadcasting Co V.
Wireless League Gazette Publishing Co (1926) Ch. 433, 440; Ladbroke (Football) Lid
v. William H¥I (Football) Lid (1964) 1 WLR 273, 277 and LB Plastics Lid v. Swish
Products Ltd (1977) FSR 87. However, the precise amount of skill, labour and judgement
required cannot be prescribed, but is a matter to be determined by fact. See Macmillan
& Co Lidv. Cooper, (1923) 40 TLR 186; Harman Pictures, NVv. Osborne and Others
(1967) 1 WLR 723.
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be the subject of copyright protection.” Thereafter, he begins to exercise
his mind and draws upon his reserves of skill, judgement, knowledge and
talent to formulate subsidiary ideas for the expression of his general
concept. These subsidiary ideas are ‘original’ inasmuch as they involve
skill and judgement. This process, coupled with the act of putting the
subsidiary ideas down into material expression, involves labour. The end
result is material proof of the skill, judgement and labour expended on
the idea. The more detailed, ornate and elaborate the idea, the greater is
the skill, judgement and labour involved.”? Once the general concept with
the aid of the subsidiary ideas is given material expression, the subsidiary
ideas which involved skill, labour and judgement are worthy of protection
under copyright law.

A screenwriter may develop a general idea for a show broadly involving
friends. The idea is broad and the concept is common. However, he then
begins to exercise his mind and he finds that the show shall have six friends
and three primary sets including two apartments and a coffee shop. He
intricately weaves the characters’ lives in an appealing manner, utilising
his skill and judgement in developing plots that captivate world audiences.
He calls the show ‘Friends’. The idea of telling a tale of six friends is not
copyrightable, but the manner in which it is done certainly is.

In furtherance of this argument, it must be stated that in the case of
Ladbroke (Football) Ltd v. William Hill (Football) Ltd it was contended
by the Appellants that the Respondents’ compilation merely required
‘putting in print what were called “ideas” involving, therefore, nothing in

the way of original literary work in any sense ... .”” However, Lord
Evershed held:

2 Greenv. Broadcasting Corporation of New Zealand (1989) RPC 469 (holding that ‘the
abstraction implicit in a general idea or concept may be delineated by or attended with
detail or pattern or incidents sufficiently substantial to attract copyright in the whole.’).
See also Natal Picture Framing Co Ltdv. Levin(1920) WLD 35 (S Afr);, Valcarenghiv.
The Gramophone Co Lid (1928-1935) Mac CC 301 (denying infringement of the libretto
of an operatic work by short synopsis of the story of the opera since they described the
.general outline of the piece); Herbert Rosenthal Jewelry Corp v. Kalpakian 446 F 2d
738 (9™ Cir 1971) and Plix Products Ltdv. Frank M Winstone (Merchants) (1986) FSR
63.

22 Austinv. Columbia Gramophone (1917-1923) Mac CC 398 and Vanev. Famous Player
Film Co Ltd (1923-1928) Mac CC 196.

23 (1964) 1| WLR 273, 281.
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“There can, in my judgement, be no doubt upon the evidence in
the present case that, when all the hard work has been done in
deciding upon the wagers to be offered, there still remains the
further distinct task, requiring considerable skill, labour and
judgement (though of a different kind) in the way in which the
chosen wagers are expressed and presented to the eye of the
customer.” (emphasis supplied)**

Emphasis was thus placed upon the way in which the work was expressed
and the selection and arrangement, as opposed to the expression itself,
which constitutes nothing but the subsidiary ideas of the author.

In White-Smith Music Co v. Apollo Co, while dealing with the question

of copyright infringement in a musical piece, Oliver Wendell Holmes,
J stated: :

“The ground of this extraordinary right [copyright] is that the
person to whom it is given has invented some new collocation of
visible or audible points - of lines, colors, sounds, or words ...
[T]hat collocation would be protected according to what was its
essence. One would expect the protection to be co-extensive
not only with the invention, which, though free to all only one
had the ability to achieve, but with the possibility of reproducing
the result which gives to the invention its meaning and worth.
(emphasis supplied)?

Similar emphasis was placed on the essence of the work in LB (Plastics)
Ltd v. Swish Products where, while dealing with the question of
infringement of copyright in an artistic work of production drawings in
the Plaintiffs’ ‘knock-down’ drawer system, the House of Lords found
that intangible and yet crucial elements of the work had been copied by
‘the Respondent. It was held:

‘What the respondents in fact copied from the appellants was no
mere general idea. It was, to quote the respondents’ own
language to “follow the pattern” or principle “in part or in whole”
with “minor changes” to the design, with the same choice of

24 (1964) 1 WLR 273, 281.

25 209 US 1, 18 (1908). See also Max Lemur, 7ke Mind and Faith of Justice Holmes
‘(Higginbothams Madras 1974), 215.
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principle members interfitting in the same way to the same critical
dimensions ... .’ (emphasis supplied)?

Thus, it is submitted that the manner, arrangements,?” patterns, details,
schemes, incidents and other such delineations of the general concept all
form a part of the subsidiary ideas which are employed by the author of
the work in giving it material expression. These embellishing details
constitute en bloc the ‘essential features’ of the work. What is protected
by copyright law is the ‘essence’ of the work stripped of all its superfluous
expressive elements, as opposed to the mere form or expression of the
work.”?® Dwelling on the form would be a conceptual fallacy, as anyone
who asks for an idea, is bound to get an expression.?

C. Infringement of Copyright

Copyright infringement takes place under section 51 of the Act when any
person, inter alia, does anything, the exclusive right of which is conferred
upon the owner of the copyright. Thus, in order to fathom the acts
prohibited by copyright law, it would be essential to dwell upon the
provisions of section 14 of the Act, which deal with the meaning of
copyright. When these two sections are read together, it is clear that
infringement takes place when a person performs any of the acts
enumerated under section 14 of the Act with respect to: the whole work or
a substantial part of the work.

26 See (1979) RPC 551, 629; cf Bleiman v News Media (Auckland) (1994) 2 NZLR 673.
See also Moffar & Paige Ltd v. Gill (1902) 86 LT 465 and Rees v. Melville (1914) Mac
CC 168. '

27 Jarroldv. Houlston (1857) 3 K & J 708; (1978) 4 SCC 118, 139 and Azari Inc v. North
American Philips Consumer Electronics Corp 672 F 2d 607 (7% Cir 1982) (stating that
colours, sequences, arrangements and sounds provided something ‘new or additional
over the idea’). See also Goodson-Todman Enterprises, Ltdv. Kellogg Co 513 F 2d 913
(9% Cir 1975).

28 See King Features Syndicate v. Kleeman (1941) 58 RPC 207, 210 and Gleesonv. Denne,
(1975) RPC 471, 486.

29  GWG Karnell, ‘The Idea Expression Dichotomy — A Conceptual Fallacy’ (1989)
Copyright World 7, 16. See also F Willem Grosheid, “When Ideas Take the Stage’
(1994) European Intellectual Property Review 16(6), 219; Brendan Brown, ‘The Idea/
Expression Dichotomy and the Games that People Play’ (1995) £uropearn Intellectual
Property Review 177(5), 259.
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1. Substantiality of the Idea

If the whole work has been reproduced by the Defendant, there can rarely
be any doubt of infringement. The problem arises when the courts ask
the question of whether reproduction has been substantial or not.*®

Empbhasis in this respect must be placed on the renowned aphorism that
the test of substantial reproduction is one of quality and not of quantity.®'
What matters is not the amount or quantum of matter taken, but the
quality and respective pertinence of that which is taken.?? For example, in
Narayan Raov. V Prasad,® a speech of two and a half minutes was found
to be a substantial part of a film which was three hours long. Thus, with
this principle in mind, a two-fold test was developed in the case of
Spectravest Inc v. Aperknit Ltd * to determine whether the reproduction
in a suit for infringement was substantial or not. First, the substantial parts
of the Plaintiff’s work must be identified and second, it must be determined
if those parts have been reproduced in the Defendant’s work.

Thus, it is submitted that if the subsidiary ideas employed by the author
qualitatively form a substantial part of the author’s work, they are
entitled to protection from infringement under section 51 of the Act.%
This can be further substantiated by the principle that in a suit for
infringement of copyright, emphasis should not be placed on the
dissimilarities between the two works, but rather, on the broad similarities

30 Cornish supra n. 8, 422; P Narayanan, Copyright and Industrial Designs (3" edn

Eastern Law House Kolkata 2002) 169.
3V See Ladbroke (Football) Lid v. William Hill (Football) Ltd (1964) 1 WLR 273, 276;
© Industrial Furnaces Ltd v. Reeves (1970) RPC 605, 623; Antocks Lairn Ltdv. I Blookn
Lid (1971) FSR 490; George Hensher Ltd v. Restawile (Upholstery) Lancs Ltd (1975)
RPC 31; Catnic Components Lidv. Hill and Smith Lid (1982) RPC 183; PCR v. Dow
Jones Telerate (1998) EMLR (Entertainment & Media Law Reports) 407 and Ludlow
Musicv. Robbie Williams (2001) FSR 271.

32 Lesliev. J Young & Sons(1894) AC 335 (fmdmg four pages of a book contammg forty
pages to be substantial).

33 (1979) 2 APLJ 231.
34 (1988) FSR 161.
35 See Designers Guild Ltdv. Russell Williams (Textiles) Ltd (2001) FSR 113, 121.
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and the overall impression that the work has on the minds of the viewers.?
Also noteworthy is the principle that a copy is that which comes so close
to the original, as to give every person seeing it the idea created by the
original.”” Such an impression is created not by the intricacies of expression
and form, but by the ideas that form the backbone and essence of the
expression.

2. Insignificance of the Form/Medium of Expression

Section 14 of the Act entitles the author of a literary work to reproduce
his work in ‘any material form’ including its storage in any medium by
electronic means.* The author of an artistic work has a right to reproduce
the work in any material form regardless of any dimensional shift, ie, from
-a two-dimensional work to a three-dimensional work, etc.?® Further, the
exclusive right of the author to make any adaptation* and translation*!
of the work is made explicit in the Act.*? These provisions clearly indicate
the insignificance of the medium of expression or the form of a work in
copyright law. Thus, the very meaning of copyright given under the Act
highlights the importance of the idea in-copyright law.

In this respect, the copyright in a work could be infringed when it was
translated from one language into another.* Infringement could also take

36 See Mohendra Chundranv. Emperor AIR 1928 Cal 359; C Cunniahv. Balraj AIR 1961

Madras 111; Harman Fictures, NV v. Osborne, (1967) 1 WLR 723; Novelty Textile
Mills, Inc N. Joan Fabrics Corpn 558 F 2d 1090 (2™ Cir 1977); Spectravest Inc v.
Aperknit Ltd (1988) FSR 161 and Wildlife Express Corpn~. Carol Wright Sales 18 F 3d
502 (7 Cir 1994). '

37 Wesev. Francis (1822)5B & Ald 737,743, King Features Syndicatev. O & M Kleeman
Lid. (1941) AC 417, Merchant Adventurers Lidv. M. Grew & Co Ltd (1971) FSR 233,
237. Alternatively, a copy is that which comes so near to the original as to suggest that
original in the minds of every person seeing it. See Hanfstaengl v. Smirk (1905) 1 Ch
519, 524; Ladbroke (Football) Lid v. William Hill (Foorball) Ltd (1964) 1 WLR 273
and Lerose v. Hawiek Jersey (1974) RPC 42, 49.

38 7he Copyright Act, 7957, section 14(a)(i).

39 7he Copyright Act, 1957, section 14 (c)(i).

40 The word ‘adaptation’ is defined in section 2(a) of the Act.

4l 7he Copyright Act, 7957, section 14 (a)(v) (only applicable to literary works).

42 The Copyright Act, 1957, section 14 (a)(vi) and 14 (b)(v).

43 Burnettv. Chetwood (1817) 2 Mer 441 and Care v. Devon and Exeter Constitutional
Newspaper Co (1889) Ch D 500.
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place when a work was translated into a computer language.** Similarly,
conversion of a work into Morse Code, Braille or a telegraph code without
authorisation would constitute infringement.* It is submitted that when
a particular work is translated from one language into another, the
subsidiary ideas prevalent in the original work are carried over into the
translation. In all these cases there is an infringement of copyright, inspite
of the fact that the form or expression of the work is different.

Similarly, when the plot of a novel is turned into a play without the
utilisation of the actual language used in the novel, the copyright in the
novel could still be infringe'd.46 Purely for the sake of illustration,
it may perhaps be found that one of Shakespeare’s plays is infringed by
virtue of its enactment by mimes. In such cases, regardless of whether the
expression was similar or not, infringement could take place if the
combination of events in the original work was reproduced in the adapted
work.#’ Further, a pictorial representation of the plot of a book (in the
form of a cartoon strip, etc) would constitute infringement in spite of the
fact that no words were used in the expression. On similar lines, the
dimensional shift of an artistic work, or the reproduction of an article
represented in a drawing or graphic work would constitute infringement.*®

44
45

See Copinger suypran. 2, 216.

See Agerv. Peninsular and Oriental Steam Navigation Co (1884) 26 Ch D 637; Agerv.
Collinridge (1886) 2 TLR 291; Anderson & Co Ltdv. Lieber Code Co(1917) 2 KB 469
and Apple Computer Inc v. Mackintosk Computers Ltd (1988) 44 DLR 4ty 74, See
also Express Newspapers plc V. Liverpool Daily Post and Echo plc (1985) FSR 306.

46 corelliv. Gray(1913) 30 TLR 116.

47 See Kelly v. Cinema Houses Ltd (1928-35) Mac CC 362; Dagnall v. British and
Dominion Film Corporation Ltd (1928-35) Mac CC 39; MacGregor v. Powell ( 1936—
1945) Mac CC 233; De Mandnit v. Gaumont British Picture Corp&ratz'on Ltd (1936—
1945) Mac CC 292; Holland v. Vivian Van Damm Productions Ltd (1936-1945) Mac
CC 69; Harman Pictures, NV . Osborne (1967) 1 WLR 723; Fernald v. Jay Lew:s
Productions Lrd (1975) ESR 499 and Zeccolav. University City Studios Inc (1982) 46
ALR 189.

48 Dorling v. Honnor Marine Ltd (1965) Ch 1; LB (Plastics) Lid V. Swish Products Lid
(1977) FSR 87. See also Hanfstaenglv. Empire Palace (1894) 2 Ch 1 (CA); Hanfstaeng!
v. Baines (1895) AC 20 (HL); Bradburyv. Day (1916) 32 TLR 349; Burke and Margot
Burke Lidv. Spicers Dress Designs (1936) Ch 400; King Featuresv. Kleeman (1 941)2
All ER 403 (HL); Wham-o-mfg v. Lincoin (1985) RPC 125; Cf Horgan v. Macmillan
789 F 2d 157 (2™ Cir 1986) (finding a book of photographs to have infringed ballet
choreograph) and Steward v. Abend 495 US 207 (1990) (finding that a motion picture
could infringe a copyright in a book due to its ‘unique setting, characters, plot, and
sequence of events’).
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Finally, the reproduction of arrangements and transcriptions of existing
musical works would constitute an infringement of the copyright in the
original.*

Thus, in a dimensional shift or a change in the general medium of
expression in the manners which have beenindicated above, what remains
the same, and what entitles the author to protection, is the idea that has
been employed in the work, rather than the material form or expression.>

3. The Intrinsic and Extrinsic Tests

The crucial role of ideas in determining the question of infringement of
copyright was pointed out by the Ninth Circuit of the United States Court
of Appeals in the case of Sid & Marty Kroft Television Products v.
McDonald’s Corporation,” where the ‘extrinsic’ and ‘intrinsic’ tests in
copyright law were introduced. While the intrinsic test focused on a
subjective analysis of whether the ‘ordinary, reasonable audience’ would
find the works substantially similar in the ‘total concept and feel of the
works’,*? the extrinsic test was dubbed as a ‘test for the similarity of ideas.’
The extrinsic test encompasses elements such as plots, themes, dialogues
and settings, as also the pace and sequence of the work.” Simply put, the
courts must determine if there is a similarity of expression after determining
if the general idea of the two works is substantially similar, while giving

49 See Woodv. Boosey(1868) LR 3 QB 223.

30 See also Apple Computers Inc and anrv. Computer Edge Pyt Ltd and Suss (1984) FSR
481 (protecting computer programs that were stored on ROM chips, RAM, or magnetic
disks).

51 562 F 2d 1157 (9 Cir 1977) (Kroft Television Products Case). See also Arnstein V.
Porter 154 F 2d 464 (2 Cir 1946).

52 Similar to the test developed in Wessv. Francis (1822) 5 B & Ald 737.

53 Koufv. Wait Disney Pictures and Television 16 F 3d 1042 (9 Cir 1944); Jason v.
Fonda 526 F Supp 774 (CD Cal 1981); Lirchfield v. Spielberg 736 F 2d 1352 (9th Cir
1984); Berkicv. Orichton 761 F 2d 1289 (9% Cir 1985); Olson v. National Broadcasting
Co 855 F 2d 1446 (9™ Cir 1988); United Telephone Company of Missouri V. Johnson
Publishing Co, Inc 855 F 2d 604 (8™ Cir 1988); Narellv. Freeman 872 F 2d 907 Ot Cir
1989); Shaw v. Lindkeim 919 F 2d 1353 (9™ Cir 1990) and Cavalierv. Random House
297 F 3d 815 (9 Cir 2002).
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due notice to the ‘concept and feel’ of the two works.** The prevalence of
these tests reiterates the pertinence of the idea in copyright law,
emphasising that ideas ought, in the least, to be considered if not protected.

4. The Average Consumer Test

The average consumer test pre-supposes that the consumer is an ordinary
man of average intelligence and imperfect recollection.’® No law can have
an existence independent of the people to whom it applies and therefore,
the law must take into consideration the people who are likely to be
deceived.®® The concept was first developed in trademark law, but the
significance of this test in copyright law was pointed out by the Supreme
Court of India in the RG Anand Case where it was held that ‘the surest
and safest test of determining whether or not there has been a violation
of copyright is to see if the reader, spectator or viewer, after having read
or seen both the works, is of the opinion that the subsequent work appears
to be a copy of the original’.*” The ordinary man will not get an opportunity
of weighing and measuring the two works side by side to see if the

54 See Taylor Corporation V. Four Seasons Greetings 315 F 3d 1039 (8t Cir 2003). See
also Alfred C Yen, ‘A First Amendment Perspective on the Idea/Expression Dichotomy
and Copyright in a Work’s “Total Concept and Feel™ (1989) 38 £mory Law Journal
393.

55 MNational Sewing Thread Co Ltdv. James Chadwick and Bros Ltd AIR 1953 SC 357;
Cadilla Healthcare Lidv. Cadilla Pharmaceuticals Ltd (2001) 5 SCC 73 and Makendra
& Mahendra Paper Mills Ltd v. Mahindra & Mahindra Lid (2002) 2 SCC '147. Equally
significant are the decisions of the Bombay High Court on the matter. See Scorch
Whisky Association and Another v. Pravara Sahakar Shakar Karkana Lid 1992 (2)
Bom CR 219; Lupin Laboratories Lid V. Jain Products 1998 (2) LI 820: SR Thorat Milk
Products Pve Ltd N. Sahyadri Dairy 2002 (6) Bom CR 327; BDH Industries Lid v.
Croydon Chemical Works Pvt Ltd 2002 (3) All MR 61; Boots Company plc England v.
Registrar of Trademarks 2002 (2) Mah LY 834; /ndchemie Health Specialities Pvt Ltdv.
Naxpar Labs Pvt Ltd and Another 2002 (2) Mah LY 513 and /7C Limited v. GTC
Industries Ltd 2003 (2) Bom CR 417.

56 See Reckit and Colman . Borden Inc (1990) 1 All ER 873.

57 (1978) 4 SCC 118, 140. Reference can also be made to the ‘ordinary observer test’
which was applied by the United States Circuit Courts in cases involving novels, plays
and paintings. See Michael Ferdinand Setzer, ‘Copyright Infringement Actions: The
Proper Role for Audience Reactions in Determining Substantial Similarity’ (1981) 54
Southern California Review of Law 385.
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formalities of expression have been reproduced.® When an ordinary man
views a literary or artistic work, an idea or impression is created on his
mind. When he comes across a work similar to the previous one, the
similarity in the two works is evident because the impression created by
the second work is similar to that created by the first. It is therefore
submitted that the ordinary man will find a work to be the copy of another
if the idea conveyed by the two works is the same.

II1. MovinGg BEYonD THE Osvious: TECHNOLOGY AND THE Law

A. The Utilitarian General Idea

Copyright law, at its inception, had both a negative and a positive function.
Its negative function was to curtail the acts of plagiarists,® while its
positive function was to encourage the creativity and drive of authors in
the development of works which would be beneficial to society.®
Legislators and jurists alike, realised the need to protect the works of
authors and artists, to reassure them that their works would not be hacked
by plagiarists, but protected by law.®! This positive function and ideology
is embodied in the quintessential statement, ‘[Tlhere remains the rough
practical test that what is worth copying is prima facie worth protecting.’
(emphasis supplied)®?

38 Mfs C Cunniah v. Balraj AIR 1961 Mad 111 and Hiralal v. M/s Ganesh Trading AIR
1984 Bom 218; Spectravest Incv. Aperknit Ltd (1988) FSR 161.
59 Re Dickens (1935) Ch 267; Fraser v. Thames Television Lid (1984) QB 44, 60 and
British Leyiand Motor Corporation V. Armstrong Patents Co Ltd (1986) RPC 279, 302.
See also Corish supran. 8, 6; Copinger supran. 2, 1.
Narayanan supran. 30, 3; Bainbridge s#pran. 10, 10. Bainbridge views these functions
in the form of correlative rights and duties, where the owner of the copyright has the
right of reproduction, etc, while all others have a duty not to infringe that right. Similarly,
in Computer Assoctates International Inc v. Altar 982 F 2d 693 (21 Cir 1992), Circuit
Judge Walker was of the opinion that copyright law seeks to establish a delicate
equilibrium between protection to authors (which was a secondary function) and benefit
to society.
See Frank H Easterbrook, ‘Intellectual Property Is Still Property’ (1990) 13 Harvard
Journal of Law & Public Policy 108. '
Peterson, J in University of London Press Lid v, University Tutorial Press Ltd, (1916) 2
Ch 601, 610.

60

61

62
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The question that then arises is: What is worth copying? What works are
worth copying to the extent that society has to provide the authors of
such works with a positive reassurance that their works will not be copied,
that their commercial viability will not be tapped?

The answer must necessarily be: anything that has unprecedented
commercial value or potential.®® Copyright law must protect utility. No
law is useful unless it protects that which is useful. Ideas which are new,
useful and non-obvious are protected under the patent laws pertaining to
machines, manufactures and processes;* subsidiary ideas which have been
expressed are protected under copyright law, while ideas which have not
yet been fully conceived are protected under the law of confidence.® There
remains however, a small quantum of intangible property which is
unprotected by law notwithstanding its wide utility and commercial
viability. This unprotected section, referred to in this article as the utilitarian
general idea, falls in between the areas protected by contemporary patent
and copyright laws. It is therefore submitted that general ideas, when
commercially useful, must be protected under copyright law.

This line of thought can be substantiated with reference to simple logic.
In Kenrick v. Lawrence,*® protection was denied to a drawing which
showed a hand marking a ballot paper. The reason behind this denial was
that the idea behind the work was ordinary and common place, and anyone
else who had to demonstrate the act of voting would have to do so by
employing the same idea. The concept is known as ‘scenes a faire’. It
implies that in certain areas of work, there are certain ideas which must
necessarily be used along with the general idea. For example, the use of a
detective in a novel involving a murder mystery would not be unique for

63 Cornish supran. 8, 6; Note, ‘Copyright — Study of the Term “Writings” in the Copyright

Clause of the Constitution’ 31 New York University Law Review 1263, 1269.

See Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS)
(adopted 15 April 1994, entered into force 1 Jan 1995), Marrakesh Agreement
Establishing the World Trade Organisation, Annex 1 C, Legal Instruments — Results
of the Uruguay Round 1869 UNTS 299, Article 27; Patent Cooperation Treaty (PCT)
(adopted on 19 June 1970, entered into force on 24 January 1978) 1160 UNTS 231~
482, Article 33; Draft Substantive Patent Law Treaty (adopted on 6 February 2004)
SCP/10/4, Article 12; Patents Act, 1970, section 2(j).

See generally supran. 10.

66 (1890) 25 QBD 99.

64

65
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the simple reason that it is practically essential to usc a detective in any
such novel. Thus, protection was denied to ordinary, commonplace ideas
which were indispensable to the author.” It can then be inferred, using
the test of material obversion,® that if ordinary and commonplace ideas
are not protected under copyright law, novel, striking and unique ones
ought to be protected.

If an author today conceives an idea or a concept which is novel, unique,
non-obvious and striking, one which has tremendous potential for
commercial e)éploitation, is it not incumbent upon the law to provide such
an idea with adequate protection?® True it is that the idea must be
expressed in order to meet the basic requirement of copyright protection
stated above, but the idea gives flavour to the expression. The novelty,
uniqueness and non-obviousness of the idea constitute the skill, labour
and judgement utilised by the author, while the act of puting it down on
paper (or any other medium of material expression) fulfils the requirement
of the sweat of the brow.

Professor Nimmer opines, ‘If an author writes a book about a process for
refining rubber, copyright protects how the author described the process,
but not the physical process itself.’””* First and foremost, if the act of
describing the process is in itself unique and unprecedented, if the idea of
describing such a process has unprecedented commercial potential, it is
submitted that the act of describing the process is copyrightable, whether

67 The test was also applied in the case of Baker v. Selden 101 US 99 (1880), where
copyright protection was denied to methods and diagrams which were considered
‘necessary incidents’ by the public. Reference can be made to the ‘Merger Theory’
where the expression is excluded from copyright protection if it is ‘merged’ inseparably
from the idea. See Autoskill Inc v. National Educational Support Systems 994 F 2d
1461 (10% Cir 1993); CCC Information Services, Incv. Maclean Hunter Market Reports
44 F 3d 61 (2™ Cir 1994); Southco Incv. Kanebridge Corporation 324 F 3d 190 (31
Cir 2003); Raymond T Nimmer and Patricia Ann Krauthaus, ‘Software Copyright: Sliding
Scales and Abstracted Expression’ (1995) 32 Houston Law Review 317; Aaron M
Braoddus, ‘Eliminating the Confusion: A Restatement of the Test For Copyright
Infringement’ (1995) 5 De-Paul-LCA Journal of Art & Entertainment Law 43,

68  S§oe KT Basantani, Zlementary Logic (3" edn Sheth Publishers Mumbai 2003) 108.

69 See Nimmer and Krauthaus supra n. 67 (stating that once released toithe public, ideas

and inventions are subject to wholesale appropriation by third parties.who did not
contribute to their development). ’ X

0 Jbid.
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or not the process itself is protected. Secondly, if the process by itselfis novel,
unique and non-obvious and, for whatever reason, does not fall within the
ambit of patent protection, it is submitted that the moment the process is
translated into any form of material expression (provided it satisfies the
requirements of subsistence stated above), it becomes a work in which a
copyright subsists. Therefore, to ‘reproduce the work in any material
form’” would include the act of carrying out the process. Thus, protection
should be granted at two levels in the utilitarian general idea: the act of
describing the idea and its reproduction in any material form. Thirdly, if
the description itself, or in other words the subsidiary idea or what jurists
today would call the ‘expression’, satisfies the tests of subsistence, it too
would be granted copyright protection.

Similarly, it has been stated in the past that ‘a computer program
controlling the bottling of a soft drink may embody a unique and secret
process for the manufacture of the drink’.”> Copyright, it has been
. expounded, would not prevent someone from reading the program,
extracting the secret process, and writing an entirely different program
that makes use of the secret.” However, it is submitted that this argument
is illogical and fallacious for the simple reason that the very objective of
the copyright in the program would be frustrated if anybody is given the
right to freely utilise that which makes the program itself useful.

This concept would be of material significance, inter alia, in the newly
developing law of genetic engineering where the idea of combining a
particular gene with another to create a new set of proteins should be
amenable to copyright protection. If an individual obtains a copyright for
a particular genetic sequence or combination in the form of a literary
work, the object of the copyright itself would be frustrated if anybody
could reproduce the genetic sequence by actually combining the genes
given in the work without actually reproducing the sequence on paper.

TV The Copyright Act, 1957, section 14(a)(1).

72 Note, ‘Copyright Protection of Computer Program Object Code’ (1983) 96 Harvard
Law Review 1723, 1737.

3 Jbid,



2005] The Idea-Expression Fallacy ( 19

The scope of ‘reproduction in any material form’ should be widened so
as to make the ambit of copyright protection more meaningful.”
- Protection must thus be given to how the author describes the work and,
if the general idea underlying the expression is unique, the act of describing
the work as well as the performance or reproduction of the process
described by the work. The ideas of reality television, email, broadband
internet, mobile phones with multimedia services, when conceived, had
tremendous commercial viability and were ideas worth protecting.

B.  Computer Programs: ‘Plus ¢a change, plus c’est la meme chose’”

The extension of the scope of copyright law to embrace computer
programs and databases marked a great deviation from the aphorism
pronounced by Davey, L] in Hollinrake v. Truswell,”® where it was held
that a literary work is one intended to ‘afford either information and
instruction, or pleasure in the form of literary enjoyment’. Computer
programs have been defined and afforded protection, inter alia, in the
United Kingdom,” the United States,” Germany,” Australia,’* New
Zealand®! and Canada.?? In India, sections 2(ffb) and (ffc) of the Act define
a ‘computer’ and a ‘computer program’ respectively. Section 2(o) extends

74 James G Silva, ‘Copyright Protection of Biotechnology Works: Into the Dustbin of

History?” (2000) BC /ntell Prop & Tech F 012801, available at bttp:/Iwww.bc.edu/
be_org/avp/law/st_org/iptf/articles/content/2000012801.html (last visited 10 January
2005).

A French proverb meaning ‘the more it changes, the more it remains the same’. As
explained hereafter, the ordinary principles of copyright were held applicable to the
new and emerging technology.

(1894) 3 Ch 420, 428; See also Exxon Corporation N. Exxon Insurance Consultants
International Ltd (1981) 3 All ER 241.

7T Copyright, Designs and Patents Act, 1988 (UK) c 48, section 3(1)(b).

78 Copyright Act, 17 USC §§ 101, 102 (1976).
79

75

76

Gesetz diber Urheberrecht und verwandte Schutzrechte (Urheberrechisgeserz) V.
9.9.1965 (BGBI. I S. 1273) § 69(a)—(g).

80 Copyright Act, /968 (Cth), section 10(1)(ba).
81 Copyright Act, 1994. (Cth), section 2(1).
82 Copyright Act RSC 1985, c C-42, section 2.
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the ambit of literary works to include computer programs. It is thus a
well-settled principle of law that computer programs are copyrightable.®

Copyright law, however, did not confer upon computer programs a
separate existence. Instead, legislators chose to take the new wine and
pour it out into the old doctrinal bottles.** Computer programs were
considered analogous to literary works, and were afforded protection
thereof. Owing to their unique nature, however, the idea-expression
dichotomy in computer programs is likely to lead to further misconception.
Computer programs differ inherently from literary works for the simple
reason that the essence of a computer program is not what is written, but
the outcome or function of that which is written.® The average consumer
or ordinary user, moreover, finds the computer language to be
unintelligible and the only manner in which he finds a program to be
similar to another is in the function performed by the program. A
program’s commercial viability is judged by what it does, not by what is
written.®

The distinction between the idea and the expression surfaced once more
in cases of infringement of computer programs. In order to understand

the law relating to computer programs, it would be pertinent to first
understand the working of a program.”

83 See generally William Elecs Inc V. Artic International Inc 685 F 2d 870 (3% Cir 1982);
Apple Computer Inc V. Franklin Computer Corp 714 F 2d 1240 (3™ Cir 1983); SAS

- Institute Incv. S & H Computer System Inc 605 F Supp 816 (MD Tenn 1985); Digital
Communications Associates V. Soficlone Distribution Corporation 659 F Supp 449
(ND Ga 1987) and Gares Rubber Company~. Bando Chemical Industries L9 F 3d 823
(10% Cir 1993).
Arthur R Miller, ‘Copyright Protection for Computer Programs, Databases, and Computer

- Generated Works: Is Anything New Since CONTU?’ (1993) 106 Harvard Law Review
978, 979.

85 See Cantor Fitzgerald Internationalv. Tradition (UK) (2000) RPC 95, 130 (stating that
‘there is a real risk of making an error if one adapts well-known principles which have
been developed in the context of literary works addressed to humans and applies them
uncritically to (a) literary work whose only purpose is to make a machine operate in
such and such a manner.’(sic)).

See suprall. C. 3, The Intrinsic and Extrinsic Tests; II. C. 4, The Average Consumer Test.

See generally Matt Weisfeld, 7he Object Oriented Thought Process (15 edn Macmillan

84

86
87
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Simply put, a computer program is a set of instructions to a computer.
The Act defines it as a ‘set of instructions expressed in words,
codes, schemes or in any other form, including a machine readable
medium, causing a computer to perform a particular task or achieve
a particular result’.*® This program is written in a computer language, using
character sets, syntax structure, keywords, operators and statements. These
languages are primarily of two kinds:

(i) machine language or low language; and
(i)  high level language.

The machine language is the lowest form of a computer language,
consisting of binary codes, or a series of 1s and Os called ‘bits’, which are
the only symbols recognised by a digital computer. This language is better
known as the ‘object code’. Most programs today, however, are written
in the high level languages or in the ‘source code’. There are two levels of
higher level languages that exist as of today. The first is an ‘assembly
language’ which consists of alpha—numeric instructions.® The next level
consists of programs such as FORTRAN, COBOL, BASIC, PASCAL and
C++, which are the most popularly used high level languages. All languages
written in the ‘source code’ however, have to be translated or ‘compiled’
into the ‘object code’ for the computer to be able to decipher the
program.®

The creation of a program takes place in several steps moving from the
general to the specific.”! The first step involves identifying the problem
that the computer programmer is trying to solve, which requires an
understanding of the program’s ultimate function or purpose. This first

Computer Publishing United States 2000); John Graham and Roger Loader, 4
Programmer’s Introduction to Computer Systems (Macgraw Hill Book Company London
1989); Randy Chow and Theodore Johnson, Distributed Operating Systems &
Algorhithms (Addison Wesley Longman Inc. United States 1997); Ian Sinclair, Computer
Science: A Concise Introduction (1% edn Heinemann Professional Publishing Ltd. Oxford
1990); B West, Basic Computing Principles (3" edn NCC Blackwell Ltd. Oxford 1994).

88 7he Copyright Act, 1957, section 2(ffc).
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90

See supran. 72.

See Yatindra Singh, J, ‘Open Source Software and Intellectual Property Rights’ (2004)
4 SCC (Jour) 28.

91 Yohe, ‘An Overview of Programming Tactics’ (1974) 6 Computing Surveys 221.
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step can be equated with the general idea, or the idea that the author of a
work possesses before he begins to conceive the subsidiary ideas.” At this
point of time, ‘the programmer breaks down or ‘decomposes’ the
program’s ultimate function into ‘simpler constituent functions’ or
‘substacks’, which are also known as “subroutines” or “modules™.% The
fundamental processes utilised by a program in order to find a solution to
each of the subroutines or modules are called algorithms.** Flow charts
are generally used to outline the process or broad plan. These are then
translated into the program.”® Thus, a great amount of skill, labour and
judgement is expended in the creation of a computer program.

Initially, copyright protection was granted only to the source code.”
However, the progression of time led to a gradual change of trends as
object codes began to be perceived as adaptations of source codes.” Thus,
in Apple Computers v. Mackintosh Computers Ltd,* the Federal Court
of Canada, while considering the question of whether an object code can
be protected, came to the conclusion that the conversion of a work into a
code constitutes translation and an object code is therefore subject to
copyright protection. Similarly, the Third Circuit of the United States
Court of Appeals held, in the case of Apple Computer Inc v. Franklin

92 See supralll. B, Subsistence of Copyright.

93 Computer Associates v. Altai 982 F 2d 693 (2" Cir 1992). See also Peter G Spivack,

‘Does Form Follow Function? The Idea/Expression Dichotomy In Copyright Protection

of Computer Software’ 35 University of California, Los Angeles, Law Review 123 (1988).

BN Kirpal, J, ‘Protection of Computer Programs in India’, (1988) 2 SCC (Jour) 1;

Keplinger, ‘Computer Software—Its Nature and Protection’ 30 Emory Law Journal 483

(1984). See also the definitions of algorithms, available ar http://www.google.co.in/

search? hl=en&Ir=&oi=defmore&g=define:Algorithms (last visited 18 February 2005);

—— “What is an Algorithm?, at http:.//www.cs.bris.ac.uk/Teaching/Resources/

COMS 11200/pages/tour12/s1d005.htm (last visited 18 February 2005).

95 See also Whelan Associates Inc V. Jaslow Dental Laboratory Inc 797 F 2d 1222 (39 Cir
1986) (analysing the processes involved in the creation of a computer program).

96 See Apple Computer Incv. Computer Edge Pty Ltd (1984) FSR 246. But see Bainbridge
supran. 10, 192 (finding the dissenting judgment of Shepard J. to be the ‘most elegant
and well argued’).

97 See Sega Enterprises Ltd v. Richards (1983) FSR 73. See also Gates v. Swiff (1982)
RPC 339 and 7hrustcode Ltd v. WW Computing Lid, (1983) FSR 502.

98 1986 (10) CPR (Third) 1.
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Computer Corporation,” that both the object code and the source code
were amenable to copyright protection. It is reiterated therefore, that a
translation is a conversion of the idea conveyed by one work into another
work. Thus, when the source code is converted into the object code, such
that the computer can perform the desired function, the computer
determines and performs the idea or the instruction that is conveyed in
the source code. The language used in both codes is different. However,
the idea in both remains the same.!®

The imbroglio that computer programs find themselves in with respect
to copyright law can be analysed as follows. Like any other literary work,
acomputer program is susceptible to disguised plagiarism, as it can perform
the same function as another with minor variations in the format or
expression of the program. Due to their highly technical and intricate
nature, programs are easy to disguise and their format inexpensive to
alter. The series of logical operations (in the form of algorithms), which
a programmer uses to solve the problem before him, gives the program
its real and greatest value. Therefore, it would be inexpedient to provide
computer programs with protection merely in their form or expression
as it would fail to protect the essence of the program. Thus, the algorithms

of a program,'* being nothing more than the equivalent of the subsidiary
~ ideas of the author, require protection from infringement, along with the
form in which they are expressed.

1.. The Amorphous Idea-Expression Distinction: Whelan Associates, Inc
v. Jaslow Dental Laboratory, Inc '

In 1986, the Third Circuit of the United States Court of Appeals was faced

99 464 US 1033. See also Stern Electronics Inc v. Kaufinan 669 F 2d 852 (2™ Cir 1982)
and William Electronics Inc v. Artic International Inc 685 F 2d 870 (3" Cir 1982).
See also suprall . C, Infringement of Copyright.

Note, ‘Computer Programs and Proposed Revisions of the Patent and Copyright Laws’
(1967) 81 Harvard Law Review 1541, 1550 (indicating the weakness of copyright as a

‘prophylactic device’ against plagiarism and thereby its inappropriateness for computer
programs).

100
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102 See generally supran. 94.

103 797 F 2d 1222 (3" Cir 1986) ( Whelan Associates Case).
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with the question of whether the structure (or sequence and organisation)
of a computer program was protectable by means of a copyright, or
whether copyright law extended only as far as the literal computer code.
In doing so, the Court developed a test for distinguishing the idea from
the expression in computer programs. The program in question, known
as the ‘Dentalab’ Program, was created for the operation of a dental
Jaboratory. The Defendant had not copied the literal code or the program’s
expression. However, the logical sequence behind it, or its structure, had
been reproduced. The question was whether such an act amounted to
infringement.

Reliance was placed on the decision of Baker v. Selden, on the basis of
which the Circuit Court thus held:

‘[T]he line between idea and expression may be drawn with the
end sought to be achieved by the work in question. In other
words, the purpose or function of a utilitarian work would be
the work’s idea, and everything that is not necessary to that
purpose or function would be a part of the expression of the
idea. ... [I]t is clear that the purpose of the utilitarian Dentalab
program was to aid in the business operations of a dental
laboratory. It is equally clear that the structure of the program
was not essential to that task: there are other programs on the
market, competitors of Dentalab and Dentcom, that perform
the same functions but have different structures and designs.’
(emphasis supplied)'®

'Thus, the basis of differentiation between the idea and the expression lay
in the function that the program performed or the end sought to be
" achieved by the program. Everything essential to the function was
considered to be a part of the idea, whereas all non-essential features of
the program, a part of the expression. These non-essential features are
the equivalent of the subsidiary ideas; the essential features, a part of the
general idea. Further, since the idea behind the program was mundane

104 101 US 99 (1880). The Plaintiff, Selden, had obtained a copyright on a book which

.described a simplified method of accounting. In that case however, simple blank forms

with headings were denied copyright protection as they were considered to be ‘necessary
incidents’ to the work. N

105 797 F2d 1222, 1236 (3" Cir 1986).
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(as there were other programs on the market that performed the same
function), the structure of the program would only be protected if it was
not essential to its expression, or if there was no merger between the idea
and the expression.'® It can therefore be inferred using the tests
mentioned above,'” that since an ordinary, mundane or common place
function is not protectable, a novel, unique and unprecedented one,
possessing unprecedented commercial potential is.

The Circuit Court thus applied the doctrines of mergerand scenes a faire in
determining the question of infringement. It stated that if the function to
be performed by the computer could only be expressed in the particular
structure which was used by the Dentalab program (if there was a merger
between the idea and the expression), or the structure of the program
was essential to performance of the function (scenes a faire), it could not
be protected by copyright law.

To put it simply, when a programmer identifies the problem that he is
trying to solve, he conceives a general plan for the program. This general
plan, being the ultimate function of the program, is a general idea. The
function can only be protected if it is unique, novel and commercially
advantageous. Thereafter, the programmer begins to devise a sequence
of algorithms to instruct the computer such that it performs the desired
task. These algorithmic equations constitute the subsidiary ideas and are
protected by copyright. Any minor variations thereof, or translations into
different languages, would thus still amount to infringement.

2. The Doctrinal Triumvirate: Computer Associates International Inc
v. Altai, Inc'*®

The principle applied in the Whelan Associates case, with a few exceptions,'”
did not receive a favourable response.!'” The concept of differentiation

106
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See supran. 67 [discussing Merger Theory].

See the discussion in supra I11. A, The Utilitarian General Idea.

108 982 F 2d 693 (2" Cir 1992) (the A/tai Case).

109 Buil HN Info Sys Incv. American Express Bank Ltd 1990 Copyright Law Dec (CCH) P
26, 555: 1987 WL 6419 (SDNY 1987); Dynamic Solutions Inc v. Planning and Control
/nc 1987 Copyright Law Dec (CCH) P 26,062 : 1987 WL 6419 (SDNY 1987) and
Broaderbund Software Inc v. Unison World Inc 648 F Supp 1127 (ND Cal 1986).
Synercom Technology Inc v. University Computing Co 462 F Supp 1003 (ND Tex
1978); Plains Cotton Co-operative V. Goodpasture Computer Services Inc 807 F 2d
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Very often, public morality and Pseudo Paternalistic Laws are intertwined
and even more so in the case of laws against homosexuality. If a majority
of the citizens of a State have certain beliefs, those beliefs are bound to
trickle down into the law of that land. ‘It is clear that only that morality
which society accepts as its own has a realistic chance of being translated
into public policy. This is not to say, however, that society’s moral standards
are beyond challenge, or that minority views and practices are to be -
overridden and prohibited by the majority.”** Therefore, enforcing a law
against homosexuality is based purely on the State’s own prejudices
compounded by the values held by a majority in society, imposed upon
the public under the pretext of being in their best interests. The more
conservative the society, the more likely it is that such laws will continue
to be in force.®

IV. PATERNALISM AND PERSONAL AUTONOMY

So far this article has examined various paternalistic laws in India. The
fact still remains that paternalistic laws infringe on the autonomy of an
individual. Why should the State make laws to infringe on the right of an
individual to do as he chooses as long as he harms no one but himself? Is
it possible to reconcile autonomy and paternalistic laws? Many theories
have been propounded over the years and while it is impossible to go
through all of them, perhaps a synthesis of some recent theories may
provide a reasonable solution.

A. Libertarian Paternalism

Libertarian paternalists believe that laws and regulations made by both
private institutions (companies and corporations) and public institutions
(the State) greatly influence the decisions people make.** This theory

The paper was presented at the CEHAT: International Conference on Preventing
Violence, Caring for Survivors: Role of Health Professionals and Services in Violence,
28-30 November 1998.
42 Rev Richard McBrien, ‘Law, Morality and Homosexuality’ (October 2003)vol 18no 1,
athttp://www.nd.edu/~com_sens/issues/v18/1/mcbrien.htm] (last visited 14 June 2005).
43 Argentina, Belgium, Canada, Denmark and Vermont in the United States are some places
_in the world that allow for same-sex marriages. For more information on same-sex
marriages see ‘Gay Marriage around the Globe’, available at http://news.bbc.co.uk/1/
hi/world/americas/4081999 stm (last visited 15 June 2005).
44 SeeCass R Sunstein and Richard H Thaler, ‘Libertarian Paternalism is not an Oxymoron’,



90 The Law Review, Government Law College [Vol. 4

propounds that such laws and regulations should be made for the welfare
of the people affected by them but, at the same time, such people should
be allowed to ‘opt-out’ of specified arrangements if they choose to do so.

This theory also depends on a novel field of analysis called Behavioural
Economics.*’ Using data derived from the field of Behavioural Economics,
libertarian paternalists believe that most of the time, people do not make
decisions in their best interest, no matter how well educated or qualified
such individuals may be. Behavioural Economics could open up endless
possibilities in the study of how to make paternalistic laws more effective
or whether they are effective at all.

B. Behavioural Economics

The entire basis of the argument in favour of paternalism is that people
do not always act rationally and they must, therefore, be protected against
such behaviour. But is it possible to predict how a human being will react
~ to a certain situation? The study of Behavioural Economics seems to lead
to that conclusion. Behavioural Economics explores the implications of
actual human behaviour on the law.* A large part of Behavioural
Economics describes ways in which people do not always act in their best
interests. By listing common decision errors that even highly competent,
intelligent people make in predictable situations, this research broadens
the scope of situations in which paternalistic policies could be usefully
developed.

The development of Behavioural Economics can be traced to two parallel,
complementary intellectual lines of research. One was experimental work
by cognitive psychologists who discovered a wide range of anomalies in
decision making.*” The second parallel effort was work by economists
who felt the rational choice paradigm should be extended to account for

(2003) 44 University of Chicago Law Review 1159, 1203, avaliable ar http://
papers.ssrn.com/sol3/papers.cfm?abstract_id=405940 (last visited 13 June 2005).

45  See Christine Jolls e7 @/, ‘Behavioral Approach to Law and Economics’, (1998) 50
Stanford Law Review 1471, 1477-1479.

46 /Jbid,

47  See Colin Camerer ez a/, ‘Regulation for Conservatives: Behavioral Economics and the
case for Asymmetric Paternalism’ (2003) vol 151 no 3 University Of Pennsylvania Law
Review, 1211-1254, available arhttp://www.cebiz.org/cds/patermatt311.pdf (last visited
13 June 2005).
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normal bounds on rationality.** Behavioural Economics describes three
models of human behaviour as listed below.

1. Bounded Rationality

Bounded rationality refers to the obvious fact that human cognitive
abilities are not infinite.* Human beings have flawed memories and can
easily forget. As a result, people often make decisions based on a rule of
thumb. People tend to conclude, for example, that the probability of an
event is greater if they have recently witnessed an occurrence of that event
than if they have not.*

2.  Bounded Will Power

In this case, people often take decisions which they know are not in their
best interests. For example, in spite of knowing the dangers of smoking,
smokers continue to light up. '

3. Bounded Self-Interest

In this case, people who are treated fairly by others are more likely to
treat those people fairly in return. This theory can be applied in cases
where a court delivers a judgment or issues an order for injunction or
damages. In such cases, the parties may bargain to a different outcome if
such an outcome is preferable and the costs are less. Therefore, as long as
one party acts fairly, so will the other; but if one acts spitefully, the other
is also likely to do so.

C. Asymmetric Paternalism

A regulation is asymmetrically paternalistic if it creates larger benefits for
those people who make errors, while imposing little or no harm on those
who are fully rational.! Asymmetric paternalism focuses on four types of

48 fhid
49  Herbert A. Simon, ‘A Behavioral Model of Rational Choice’ (1955) 69 Q.J. Econ. 99.

50  Daniel Kahneman ez @/, Judgment Under Uncertainty: Heuristics and Biases (Cambridge
University Press London 1982).

51 Camerer supran. 46.
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policies—default rules, reframing of information, cooling-off periods and
limiting consumer choice.

1. Default Rules

It has been observed that if a default rule is in place, people are more
likely to stick to such a rule than to change it, even if they have a choice to
do so. For example, there are two options A and B, A being more valuable
than B, but B being the default. In this case, people are more likely to stick
to B even though there is no cost to switch over to the more valuable
option of A. This could be due to procrastination or sheer laziness. In
such cases, the question arises as to what the default should be. If the
default in the above example is B, and most people stick to B, then the
person offering the option is more likely to continue to offer B as the
default since B being less valuable would be more profitable to him. In
applying asymmetric paternalism to this example, a default rule should
be set to be advantageous to people who are likely to stick to it while
causing little or no harm to others. Therefore in the example, A, being
more advantageous, should be set as the default.

2. Reframing of Information

Reframing of information can be done by adding certain clauses that do
not affect a person capable of making a rational decision but, at the same
time, help a person likely to make an irrational decision. For example, an
insurance policy may contain a clause that specifically states the amount
for which a person is insured. Such a clause does no harm to a person
who already knows of the amount, but is helpful to another who may
have no idea of the same amount.

3. Cooling-Off Period

It is a well-known fact that when people are angry or enraged they tend
to make decisions which they may regret later on. The state of mind while
making a decision is extremely important. With this in mind, asymmetric
paternalism offers a cooling-off period. A cooling-off period can be
imposed in two ways. One is by making a decision effective only after a
certain amount of time and the other is by making the decision effective
immediately and reversible for a certain period of time.
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For example, when buying a car, a person might sign the contract but
take possession at a later date. Alternatively, the person can take possession
of the car immediately and return it at a later time.

4. Limitations on Consumer Choice

Imposing limitations on choice is by far the most paternalistic of asymmetric '
paternalistic policies. Such limitations are imposed only when default rules,
reframing and cooling-off periods cannot be applied. However, such
limitations need not be overly restrictive.

D. Actual Application of the Theories

The theories above can be applied to Indian laws so that even though the
law remains paternalistic, it does not completely take away the rights of
the person.

For example, under the Special Marriage Act, 1954 as well as under the
Hindu Marriage Act, 1955, a petition for divorce cannot be filed until a
year has passed since the date of marriage.” This kind of regulation fits
perfectly into the mould of Asymmetric Paternalism. While couples who
are hasty in their decision to file for divorce have a year to try and sort out
their differences, such a law imposes little, if any, harm to those who are
rational enough to understand that such time may be necessary to make
sure that a divorce is actually what they want.

Another example is that of organ donations. THOA, as discussed, allows
harvesting of human organs only when the donor is brain-dead but his
heart and other organs are still functional and his family voluntarily agrees
to donate the organs. By applying a combination of the two theories
explained above, the law could be amended so that the default rule states
that organ donations are presumed to be consented to unless otherwise
explicitly renounced by the donor.

This method has proved successful in several nations like France, Italy,
Singapore and Spain where people are presumed to consent to organ
donations unless they explicitly rebut the presumption by writing on their

52 Seesection 29 of the Special Marriage Act, 1954 and section 14 of the Hindu Marriage
Act 1955. .
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driver’s licences.’ In the US, organ donations are not presumed unless
there is an explicit notation on their driver’s licences. The result is that in
countries like Singapore, over 90 per cent of the people consent to organ
donations whereas only 28 per cent do so in the US.**

V. CONCLUSION

The relevance of paternalistic legislation in India cannot be stressed
enough. The low literacy levels and the difficulty of disseminating
information to such a large population makes it necessary to keep in place
Basic Paternalistic Laws to protect citizens who may not be aware of the
negative effects of their own actions. However, while certain paternalistic
laws need to be kept in place, others such as Contradictory and Pseudo
Paternalistic Laws need to be urgently overhauled. Unlike Basic
Paternalistic Laws, Contradictory Paternalistic Laws are not effective in
protecting self-inflicted harm and only create the larger problem of
subversive groups whose main aim is to defy such laws as in the case of
underground abortion clinics and prostitution rings. Then there are Pseudo
Paternalistic Laws which are redundant and unnecessary, inflicting upon
the public, the prejudices of the State and imposing the values of the bulk
of society on all its citizens including the minority.

While Basic Paternalistic Laws are essential to the Indian legal system,
the fact remains that such laws are always administered at the expense of
personal liberty. By applying the theories of Libertarian Paternalism,
Behavioural Economics and Asymmetric Paternalism in the Indian
context, perhaps Basic Paternalistic Laws will be more palatable to
libertarians, while continuing to protect others from self-harming actions.
Ultimately, it is essential to bear in mind that the law is a means to protect
and safegnard the rights of the people but not at the expense of their own
personal liberty—certainly not in the world’s largest democracy.

53 See http://www .presumedconsent.org/solutions.htm (last visited 14 June 2005).
54 Supran 3.
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IDENTITY CARDS - IN WHOSE INTEREST?
Prof. Phil Thomas* and Prof. Sunita Masani**

I. INTRODUCTION

This article examines the concept of ‘Identity Cards’ as it exists in India
and the ‘Citizen Card’ proposed in the United Kingdom (UK) and
evaluates the advantages and disadvantages of the proposed Citizen Card
of UK. It concludes by answering the debate on whether India could
consider introducing a Citizen Card as contemplated in the UK.

An Identity Card, commonly found in wallets and purses, is used in its
plastic form for financial transactions, retail and consumer services and
employment identity. The driving licence, birth certificate and passport
allow others to identify us. Less obvious but no less important is the use
of personalised numbers for identification purposes for health, social
security and taxation. Both in the private and public sectors, formal
identification of individuals is commonplace. Many organisations dealing
with health care, travel and government subsidies need to be sure of your
age and identity.

In 2004, the UK introduced the Identity Cards Bill concerning, inter alia,
the issue of Identity Cards, which are termed ‘Citizen Cards’. The Bill
proposes the creation of a National Identification Register which will
contain a wide range of details on every UK citizen and resident above
the age of 16. The Register will hold over 50 categories of information on
citizens. Each person will be given a unique registration number which
will become the key to allow access by state and private agencies. The
system will also support information exchange. There are also ‘biometrics’
involved which will require individuals to submit to fingerprinting and

+
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other means of physical identification. These are likely to include electronic
face scanning and iris recognition. In addition, there will be an Identity
Card with its own chip. Initially, the Card will not be compulsory but the
declared intention is that it will become so. The Identity Card would
eventually replace the passport and driving licence.

In India, unlike the UK, there is no government initiative as yet to have a
compulsory ‘Citizen Card’ as identification. Some of the common forms
of identification prevailing in India are the Passport, Driving Licence,
Income Tax Identity (PAN) Card, Voter’s Identity Card, Senior Citizen’s
Card and Ration Card. It is to be appreciated that each of the
abovementioned forms of identification are for a specific purpose.

A. Passport

Every Indian citizen has the right to a passport, which is an important
document serving diverse purposes—for overseas travel, for identification
and as a political document. A passport is a photo identity which contains
inter alia the name, age and address of the holder as well as his marital
status and identifying mark.!

B. Driving Licence

The driving licence is a legal requirement for a person operating a motor
vehicle in any public place.” A driving licence issued by the competent
authority of any State or Union Territory of India is valid throughout
India. This is also a photo identification of a person containing a person’s
‘name, age and address.?

C. Income Tax Identity Card

' A Permanent Account Number (PAN) is a ten-digit alphanumeric number,
issued by the Commissioner of Income Tax. A corresponding PAN Card
isissued in the form of a laminated card which also contains a photograph
of the holder. It is mandatory to quote one’s PAN on filing one’s returns
of income and for all correspondence with any Income Tax Authority.

Fassport (Entry into India) Rules, 1950. *
2 Motor Vehicles Act, 1988, section 3.
3 Central Motor Vehicles Rules, 1959, f orm 6.
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Some financial transactions for the purchase of assets (especially the shares
of listed companies) where the amount exceeds Rs. 50,000 or are -
connected with travel to any foreign country, also require the PAN to be
quoted. Likewise, the PAN has to be quoted for making a time deposit
with a bank for an amount in excess of Rs. 50,000.*

D. Elector’s Photo Identity Card

Elector’s Photo Identity Cards (EPIC), also known as Voter’s Identity
Cards, which, contain the photograph, date of birth and address of the
holder, have been issued by the Election Commission of India at a very
high cost. The EPIC scheme was formulated in 1993 as one in a series of
confidence building measures to ensure improvements in the current
Indian electoral system.’

E. Senior Citizen’s Card

Any citizen of India, having reached the age of 65 years, may apply to a
State Government for the Senior Citizen’s Card to avail of various
concessions and benefits with state transport, air travel, hospitals and banks.
High Courts give priority hearing to matters where one or more of the
parties are senior citizens. The Senior Citizen’s Card, like the other
abovementioned Identity Cards, is also a photo identification containing
the name, date of birth and address of the holder. It also contains a brief
medical history of the holder such as his blood group, allergies and details
of any ongoing medication.

F. Ration Card

Every family residing in India is entitled to a Ration Card under the
regulations prevailing from time to time. Special cards of different
identifiable colours are issued for those ‘below the poverty line’. It entitles
the holders of these Ration Cards to obtain essential commodities at
specially subsidised rates as also the timely availability of food grains under

, Income-Tax Department FAQs, arhttp://incometaxindia.gov.in/PAN/Overview.asp
(last visited on 25 August 2005).

5 Seehttp://www.eci.gov.in/Electoral System/#Electors’ %20Photo%20Identity %20Cards
(last visited on 25 August 2005).
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the Targeted Public Distribution System.’

Stringent steps have been proposed to ensure detection of unauthorised
Ration Cards through a system of surprise checks and inspections.” Ration
Cards also contain information about the age of the holder and his
immediate family as on the date of issue, as well as the family’s permanent
address.

None of these are designed to be instruments or modes of identifying a
person. However, they serve the purpose of identification due to the
information that each of them contains. None of them are mandatory,
and it may be appreciated that an Indian citizen may choose to stay out
of the conspectus of the abovementioned aids to identification; not
wanting to travel abroad, drive a car in a public place, exercise his
franchise, nor even make use of Government subsidies for rations. A
citizen may not want to avail of senior citizen benefits, may not be required
to file his income tax returns and may not have an offical birth certificate.
It is thus conceivable and legally possible for such a person to stay out of
the umbrella of requiring any form of identification. Such a person would
therefore technically be ‘non existent’ to the Government; a phantom, SO
to speak.

The question that flows from this is whether such a state of affairs would
be conducive to maintaining internal security, where the possibility of an
unrecorded person living in India exists? On the other hand, if one were
faced with a situation such as the one foreseen in the UK, where citizens
may be compulsorily required to have a ‘Citizen Card’, would such a

Card lend itself to misuse and result in a serious encroachment of civil
liberties, including the infringement of the right to privacy? If India were
to go the way the UK seems to be heading, would it be able to achieve
better internal security? Would such a trade off by the citizens of India
result in better governance by the State and ultimately result in a safer
environment?

Alook at the situation in the UK is warranted here. Historically, the Identity
Card debate has revolved around the relationship between the individual
and the State. During the two World Wars, the formal concerns about

6  See http://fcamin.nic.in/ctzn_det.htm (last visited on 25 August 2005).
T Ibid.
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citizens carrying Identity Cards were associated with state security,
recruitment and the rationing of food and clothes. However, the Cards
were continued to be employed even in peacetime until 1952. The post-
war period saw the regular resurrection of the demand for the
re-introduction of Identity Cards. In particular, issues of criminal and anti-
social behaviour have been paramount in parliamentary debates
concerned with the introduction of these cards. A series of questions arise
and remain unanswered about the proposed Identity Card. To cite one,
maintaining an accurate and up to date database required for such a
programme would be costly and inevitably have traces of human error.
Another worry is the misuse of records and information. The questions
that may arise are who would monitor the records for accuracy and who
would have access to the information? Even those within the system may
discover that they are excluded.

Let us examine the position by evaluating the case for and against the
Citizen Card, as it stands in the UK. ‘

A. Arguments in Favour of the ‘Citizen Card’

1. Convenience

The ‘Citizen Card’ would be a comprehensive document. A search on
the central database after examination of the card would yield all the
relevant details about the holder. It can make life much easier. Even if
you have a passport or driving licence, the ‘Citizen Card’ means you can
leave these more valuable documents safely at home.

Many organisations recognise the ‘Citizen Card’ as a valid photo-identity
or proof-of-age. The Home Office and the Trading Standards Institute
endorse the scheme as a member of the British Retail Consortium’s Proof
of Age Standards Scheme Initiative.

2. Prevention of Fraud

From the Government’s perspective, having a Citizen Card would result
in reduction of benefit fraud.
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3. Prevention of Identity Theft

The Card could be used effectively against the growing problem of identity
theft. However, we must not confuse credit card fraud with identity theft.
Overseas experiences suggest that a central register is not a solution to
such theft. Indeed, it may even promote it. In the United States (US), the
Social Security number has become an identity hub and a central reference
point to index and link identity. This has made identity theft easier. A
similar pattern was evident in Australia after the introduction of a Tax
File Number.

B. Arguments Against the ‘Citizen Card’

1.  Expense

In 2002, the Home Office estimated the cost of introducing the Register
and the Card at £3.1 billion. In November 2004, it revised it to £5.5 billion
and that excludes the very large number of ‘reading machines’ that will
be required to verify the information on the card. It is certain that the
final set-up costs will exceed the current estimate. The Identity Cards Bill
establishes several new crimes to ensure that people comply with the
identity requirements. Fines can run upto £2,500 for each failure to attend
an iris scan or fingerprinting appointment. In financial terms, the Identity
Card is money wasted given the cost of establishing and maintaining the
system.

2. Centralised Database

An Identity Card system does not have to be linked to a Central
Government Database. In fact in Germany, this is explicitly forbidden by
law. The rationale behind such a move is presumably to avoid being
criticised that an Identity Card containing lots of sensitive personal, medical
‘and financial information would be a huge ‘all eggs in one basket’ risk
and actually be a more attractive target for identity thieves. Besides, it
would also be enormously inconvenient if the Card gets damaged or lost.
David Blunkett, the former Home Secretary who was forced to resign in
2004, talked vaguely about holding only the minimum amount of data on
the Identity Card. This would be admirable, except for the talk of
connecting it to a Centralised Database, which could effectively store or
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act as a gateway to huge data files on an individual, which would not
physically fit onto any Identity Card. The Home Office documents totally
fail to budget for the installation and then subsequent maintenance and
running of the huge infrastructure that would be needed to connect
millions of Identity Card readers securely to a central database.

3. Aid to Terrorists

It is suggested that instead of countering terrorism, such a centralised
database, if it gets into the wrong hands, could actually aid terrorists. The
21* century is experiencing a new form of terrorism, which is tending to
lose its specific and identifiable goals. At the same time, traditional issues
of leadership, ideology, state association and weaponry are also changing.
For example, and in contrast, the Irish Republican Army (IRA) pattern
has a specific, publicly declared and achievable political agenda — it has a
clear command structure; it is prepared to enter into political negotiation
at various levels; its weapons are of a traditional ‘industrial-war’ type which
rely upon the acquisition and use of guns and explosives; coded alert
warnings are communicated; and its membership is geographically specific.
New forms of terrorism simply do not fit the IRA pattern. For example,
Al-Qaida and its supporters have no allegiance to a Nation State; they
have a global reach; the membership is international; there is no apparent
command structure; their ideology is a construct of Islamic
fundamentalism; their weapons are both traditional and innovative as
demonstrated by the devastation caused in the US on 11 September 2001,
and there is an alleged willingness to use chemical weapons and ‘dirty’
bombs. The new terrorist is characterised as a shady, fanatical, isolated
foreigner who may operate in any corner of the world as part of a discreet
unit with or without support, formal association or direction from a
headquarter or a director of operations — the born-again, international
anarchist.

The responses of liberal democratic states to these new challenges
have been instant, often ill considered and highly questionable in terms
of international law and the democratic principles that underpin these
States. The price that has to be paid, politicians claim, is the diminution of
civil rights. This reduction in rights is meant to be temporary and the
rights are to be reinforced when society returns to normal. However, the
definition of normality, being a social construct, has resulted in the
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Prevention of Terrorism (Temporary Provisions) Act, 1974 becoming permanent
within the terms of the Terrorism Act, 2000. Thus, those in the UK now
live in a permanent state of ‘emergency’. It is within this context of
extraordinary events specifically fuelled by, the fear of terrorism that the
Identity Card issue is raised with unfailing regularity.

It was immediately after the events of 11 September 2001 that Blunkett
reopened the question of National Identity Cards in the House of
Commons although he stated that ‘the debate must not focus on issues of
national security alone’. Blunkett, a passionate advocate of compulsory
Identity Cards, set out the Government’s restrictive policies on nationality,
immigration and asylum in February 2002. In that White Paper, notice
was given that a consultation paper would be produced on Entitlement
Cards (Identity Cards by another name). The consultation period provided
by the ‘Entitlement Cards and Identity Fraud’ Consultation Paper expired
in January 2003.

Thus, we can see that Identity Cards, or Entitlement Cards, as they are
euphemistically named, constitute part of a response pattern which, in
turn, reduces civil rights in the name of the fight against the common
international enemy: the terrorist. Given the national ‘emergency’
supposedly faced then, protection against terrorism is a powerful
argument, but not sufficiently powerful to convince the President of the
US to promote the introduction of Identity Cards. Indeed, if the UK
Government felt so strongly about the Card’s fighting efficiency, it would
have been introduced immediately on a compulsory basis rather than
seeking to introduce it by attrition over a period of years. On 3 July 2002,
David Blunkett stated in the House of Commons, ‘I accept that it is
important that we do not pretend that the Entitlement Card (now called
the Identity Card) would be an overwhelming factor in combating
international terrorism’. Last year, Privacy International published unique
findings on the relationship between Identity Cards and terrorism. It stated
there is no evidence to support the claim that Identity Cards combat
terrorist threats. This is because terrorists move around using tourist visas,
such as employed by the 9/11 terrorists, or are already domiciled and
therefore have legitimate Identity Cards, such as those who carried out
the Madrid bombings in March 2004. The Report states, ‘Almost two-
thirds of known terrorists operate under their true identity. The remainder
use a variety of techniques to forge or impersonate identities.’
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4. Ineffective Technology

Some techno-wizards are sceptical about the effectiveness of current
- technology to handle this national project. The track record of public
services is both poor and costly. Information Technology failures have
taken place in a variety of departments which include the Passport Agency,
Inland Revenue, Court Service, National Air Traffic Services, Child

Support Agency, Ministry of Defence, Prison Service and even the Home
Office.

5. Incompatible with European Union Laws

Today all UK legislation must be compatible with the European
Convention on Human Rights. The Human Rights Act, 1998 requires
that a statement of compatibility be prepared. The Home Office refused
to publish the advice of the Attorney General on the Identity Cards Bill
and in January 2005, the Parliament’s Joint Committee on Human Rights,
which scrutinizes every Bill, stated that there were ‘serious questions of
Human Rights compatibility’ and went on to say that, ‘We consider the
absence of such explanation (on compatibility) to be deeply
unsatisfactory.’

- II. CoNCLUSION

India is a vast nation of 1.2 billion people, as compared to the UK which
has a population of 59.6 million. India is a country with limited financial
resources — its per capita income was US$ 3,100 for the year 2004.* The
percentage of people living below the poverty line in that year was 25
percent. Given the cost of establishing and maintaining the system, the
Identity Card is wasted money which could be utilised elsewhere. Although
terrorism is rampant in India, issuing Citizen Cards would not act’és a
restraint on such activities. The disadvantages of having a centralised
database and the risk of the data getting into the wrong hands is actually
a huge deterrent for serious consideration in a country like India. There
have been instances where Government websites have been hacked. One
of the major shortcomings in the Indian election process was the problem
of ‘missing names’ in the voters’ list, which makes a mockery of the

8
on 25 August 2005).

At http://www.cia.gov/cia/publications/factbook/rankorder/2004rank.html (last visited -
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identification process. Keeping these limitations in mind and weighing
them against the so-called benefits which may accrue if India opted for a
similar system of having a Citizen Card, it does not appear to be a viable
proposition.

It was announced in March 2005 that the Identity Cards Bill, proposed in
the UK, was being dropped. The proroguing of Parliament on the call of
a general election had a similar effect on all Bills. In May 2005, the country
re-elected the Labour Government under the continuing leadership of
Tony Blair. The Labour election manifesto included a commitment to
reintroduce an Identity Card Bill and this has been done. However, the
context in which it is being debated has been radically altered by the suicide
bombings in London which occurred on 7 July 2005 and the failed attempts
which occurred a week later.

New anti-terrorist legislation is promised by the Government and the
principle has all-party political support. The value of closed circuit
television surveillance cameras was enhanced through the recognition of
the bombers and thus extended public surveillance can be expected as a
result. In particular, more cameras will be located in airports and ports.
The police are requesting a new generation of roadside cameras capable
of scanning number plates on moving vehicles. This development has an
estimated cost of £45 million. High level discussions at the European
Union are currently taking place in order to extend and standardise the
possibility of phone tapping and the accessing of phone records by security
forces. The Metropolitan Police Force is seeking new anti-terrorist powers.
- These include the right to detain a suspect for up to three months without
any charge instead of the current 14 days. Senior officers also want
powers to attach and close down websites thereby limiting a new criminal
offence of using the internet to prepare acts of terrorism and to suppress
inappropriate internet usage. They also wish to make it a criminal offence
for suspects to refuse to co-operate with the police by denying complete
access to computer files through non-disclosure of encryption keys. The
police have made a demand that a specialist Border Security Agency be
established along the lines of the Homeland Security Office in the
US. Plea bargaining in criminal ‘charges concerning terrorists might be
revisited. Convicted terrorists might be given lighter sentences in exchange
for information supplied. Not only is the law set to be extended and
hardened, but police practice has also been subjected to a radical change.
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A ‘shoot to kill’ policy has been implemented which has resulted in the
death of an innocent Brazilian migrant worker, unconnected with the
suicide bombings, in London in July 2005. The Prime Minister has stated
that he is willing to consider ‘gaps in the law’ that the police and security
chiefs identify as a result of the London bombings.

Within this atmosphere of ‘emergency’, it is particularly difficult to argue
the case against the introduction of Identity Cards. Rational debate about
the efficiency, financial and social costs and need for such a development
is likely to be swept aside by the moral panic which has seized the nation.
It is in such times that we should be carefully reflecting on appropriate
steps, for legislation passed in haste has, as history shows, often been
legislation made in error.
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THE SAW PIPES JUDGMENT?
Nadia Gracias* and Siddhima Kotak**

‘Honest men dread Arbitration more than they dread law suits.”

I. INTRODUCTION

The Arbitration and Conciliation Act, 1996 (the 1996 Act) was enacted
primarily with the object of providing parties with an alternative system
of dispute resolution which was speedy and efficacious. Most ancient world
orders such as those of Greece, Rome, China and also that of India,
encouraged the settlement of disputes by a tribunal chosen by the parties
themselves and whose decision was to be accepted as final and binding
between the parties.? Prior to the enactment of the 1996 Act, arbitration
was given statutory recognition through the Arbitration (Protocol and
Convention) Act, 1937, the Arbitration Act, 1940 (the 1940 Act) and the Foreign
Awards (Recognition and Enforcement) Act, 1961.

With the evolution of the new world economic order, there was a greater
need to ensure that foreign as well as domestic awards and arbitration
were governed by a uniform legislation, in accordance with the United
Nations Commission on International Trade Law Model on International
Commercial Arbitration (the UNCITRAL Model) adopted in 1985. The
1996 Act was passed on 16 August 1996, taking into account the
UNCITRAL Model and the rules laid down therein. It was enacted with
the objective of eliminating arduous court procedures and proceedings,
by giving a reprieve to the parties from long-drawn court battles as well
as relieving the courts from undue pressure of work. In fact, the Statement

T This article reflects the position of law as on 14 June, 2005.

*  The co-author is a student of Government Law College Mumbai. and is presently
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V' Panchu Gopal Bose V. Board of Trustees for Port of Calcutta MANU/SC/0385/1994,
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1986) 2.
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of Objects and Reasons contained in the Arbitration and Conciliation
Bill, 1995 clearly mentioned that the 1996 Act intended ‘to minimise the
supervisory role of courts in the arbitral process.’ :

However, the courts today are still unwilling to cut the umbilical cord so
far as arbitration is concerned. The Supreme Court in its recent judgment
of Oil and Natural Gas Corporation Ltd (ONGC) v. Saw Pipes Ltd has ruled
that an arbitral award can be challenged under section 34 of the 1996 Act -
on the ground that it violates the public policy of India, inter alia, because
it is patently illegal. This decision has opened the floodgates to litigation
challenging arbitral awards before the Courts under the 1996 Act.

This article aims to examine the broader ramifications of the judgment
on the 1996 Act and on the future of arbitration in India.

IL. THE SAw PIPES JUDGMENT

A. Factual Position

Saw Pipes Ltd (the Respondent) was engaged in the business of supplying
equipment for offshore oil exploration and maintenance. ONGC Ltd (the
Appellant) had invited tenders for purchasing 26 and 30 inches diameter
casing pipes. The Respondent’s tender was accepted and an order was
given to them for supplying casing pipes on 3 June 1996. The contract
stipulated that the delivery of casing pipes was to be effected on 14
November 1996. It was provided in the contract that time was of the
essence.

The Respondent then placed an order dated 8 August 1996 with Liva
Laminati (an Italian supplier jointly agreed upon by the parties) for the
supply of steel plates as raw materials required for manufacturing the
pipes, with materials to be shipped by the end of September 1996.
However, the Italian supplier was unable to deliver the requisite raw
materials on the date agreed upon owing to a general strike of mill workers
in Italy and hence sought an extension from the Respondent.

By its letter dated 28 October 1996, the Respondent in turn sought an
extension of time on the ground that the Italian supplier was facing

3 (2003) 5 SCC 705 (Saw Pipes case).
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problems with respect to labour and that consequently the delay was
caused due to circumstances beyond the Respondent’s control.

The Appellant granted the Respondent an extension until 29 December
1996 (a grace period of 45 days) to deliver the goods. However, in its
letter dated 4 December 1996 which granted the Respondent an extension,
the Appellant also categorically stated that pursuant to clause 11(a) of the
contract, liquidated damages for the delay would be recovered.

In the present case, clause 11 of the contract stated that punctual delivery
was of the essence and a failure to make delivery on time would entitle
the Appellant to recover damages for such breach. Further, clause 11(a)
laid down that such sum would not be by way of a penalty, but would be
a genuine pre-estimate of liquidated damages equal to one per cent of
the whole unit price per week but not exceeding 10 per cent of the whole
unit price failed to be delivered.

Thus, pursuant to the aforementioned, the Appellant withheld a sum of
Rs. 1,575,559 (by way of customs duty, sales tax, freight, etc.) and further,
a sum of US$ 304,970.20 as liquidated damages for late delivery. A dispute
arose with reference to the deduction, as the Respondent opposed such
deduction as wrongful. The matter was then referred to arbitration.

1. Decision of the Arbitral Tribunal

The Respondent contended that strikes, interfering with the supply of
raw material, were not within the scope of the definition of force majeure
as contracted between the parties. However, the Arbitral Tribunal rejected
the Respondent’s contention and therefore, the deduction of liquidated
damages by the Appellant on that account was held not to be wrongful.

Further, it also rejected the Respondent’s contention that since there was
non-payment of customs duty because of the Appeilant’s non-submission
of the relevant CT-2 forms to them for clearance, the delay in delivery of
goods was justified. '

Lastly, the Arbitral Tribunal, after considering the decisions of the
Supreme Court of India in Fatehchand v. Balkishan Dass* and Maula

4 AIR 1963 SC 1045 (Fatehchand case).
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Buxv. Union of India,’® held that although section 74 of the Indian Contract
Act, 1872 (the Contract Act) dispensed with the requirement of proof of
damage, in cases where the loss was determinable monetarily, the party
claiming compensation had to prove the loss suffered by it. Consequently,
since the Appellant had been unable to prove the monetary loss suffered
by it, to allow it to withhold the liquidated damages was found to be
unjustifiable by the Tribunal. Therefore, the Arbitral Tribunal concluded
that the Respondent was entitled to recover the said amount with interest
at 12 per cent per annum from 1 April 1997 till the date of filing of
Statement of Claim and thereafter, at 18 per cent per annum pendente
lite till the payment was made.

2. Appeal to the Hon’ble Bombay High'Court

a.  Orderofthe Learned Single Judge

Aggrieved by the arbitral award (dated 2 May 1999), the Appellant filed
an Arbitration Petition before the Hon’ble Bombay High Court.® The
Learned Single Judge observed that since the courts cannot re-examine
the evidence placed before the Arbitral Tribunal, the question of liquidated
damages could not be reassessed. The Court also found that it was within
the discretion of the arbitrators to levy interest. The Court refused to
interfere with the aspect of the disputed claim since it was open to
interpretation and several views may be taken. The Judge, by his order
dated 24 January 2000, held that there was no scope for interfering with
the view taken by the Arbitral Tribunal and the petition was rejected.

b. Order of the Division Bench

Discontent with the order of the Learned Single Judge, ONGC Ltd
preferred an appeal to a Division Bench of the Hon’ble Bombay High

Court.” The Division Bench carefully considered the ratios laid down in
Chunilalv. Mehta and Sons,? Fatehchand case and Maula Bux case. The Division

5 AIR 1970 SC 1955 (Maula Bux case).

6  Bombay High Court, Arbitration Petition No. 317 of 1999 (Unreported 24 January
2000).

7 Bombay High Court, Appeal No. 256 of 2000 (Unreported 21 June 2000).

8 AIR 1962 SC 1314 : 1962 Supp (3) SCR 549.
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Bench rejected the contention of the Appellants that the Arbitral Tribunal
misapplied the aforementioned judgments. The Division Bench also found
that there was no infirmity in the order of the Learned Single Judge and
hence the appeal was rejected.

B.  Ratio Decidendi of the Hon’ble Supreme Court

The Appellant filed an appeal to the Supreme Court of India against the
order of the Division Bench of the Bombay High Court. The Hon’ble
Supreme Court observed that an arbitral award could be set aside vide
section 34(2)(a)(iv)® of the 1996 Act if sufficient proof was furnished that
the award, inter alia, was made against the public policy of India. The
Supreme Court laid down that the award would be deemed to be against
public policy of India, if it is contrary to the fundamental policy of Indian
Law, justice or morality or is patently illegal. Patent illegality was
interpreted by the Supreme Court to comprise of, inter alia,
a contravention of the substantive law in force in India or an award made
contrary to the terms of the contract.

The Supreme Court also framed the following guidelines for arriving at a
‘reasonable compensation’ vide section 74 of the Contract Act:

(i) Before deciding whether a claimant is entitled to any
compensation the terms of the contract must be considered;
where such terms are unambiguous the sum named therein must
be awarded unless such sum is found to be by way of a penalty
or in any case unreasonable.

(ii) In all cases of breach, section 74 is to be read with section 73 and
therefore it is not essential for a party to prove actual losses before
claiming a decree; a court is competent to award ‘reasonable
compensation’ in case of breach irrespective of the existence of -
any such proof.

(ili) Sometimes it is impossible for the court to determine the damages
with certainty in which case the court can safely award the
stipulated sum if it is a genuine pre-estimate of damages by the
parties (and not a penalty or unreasonable) as the measure of
reasonable compensation.

9 Infran.42
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ITI. CASE ANALYSIS

A. Public Policy

The concept of public policy assumes importance with respect to
arbitration as the courts now possess the power to set aside any arbitral
award if it is in contravention of the public policy of India. To understand
the concept of public policy it is imperative to take into consideration the
historical background of public policy.

1. Historical Evolution of Public Policy

The concept of public policy began when the Common Law Courts in
England refused to enforce contracts which were prima facie illegal. The
present law is the evolution of a concept that dates back to Elizabethan
times.'” However, the law in its true sense developed only in the 18®
century with commercial contracts becoming the norm of the day."
Though the judges believed in the sanctity of contracts, they were only

willing to enforce contracts that did not violate any social interest or moral
mores.!?

It is against this historical background that the law with regard to public
policy developed and the judges used various terms such as ‘contras bonos
mores’," (‘against the public good’) or which had arisen ‘ex turpa causa’
(‘from an illegal, immoral or ugly act’) so as to strike down contracts which
were not in consonance with the public policy of the State.™

The interpretation of the concept of public policy evolved into two well-
defined schools of thought — one known as the ‘narrow view’ and the
other being the ‘broad view’. '

10 Pollock, Principles of Contract (13th edn Butterworths England 1999) 291.
1l Cheshire ez al, Law of Contract (13th edn Butterworths England 1996) 370.
12 /bid,

13 Cheshire et a/ supran. 11, ‘Against good morals’ as cited by Lord Kenyon in Glrardy v.
Richardson (1793) 1 Esp 13.

14 Cheshire ez al, Law of Contract (11th edn Butterworths England 1986) 341-342.
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2. Narrow View of Public Policy (Pigeon Hole Theory)

In essence, the rule that is followed by most courts is that public policy
should be confined to the 12 heads® and should not be expanded to include
any other new head.!® The theory that the courts must only expound the
law and not legislate is more commonly known as the Pigeon Hole Theory.
In the case of Egerton v. Branlow,” Lord Parke expounded the Pigeon
Hole Theory as follows:

‘It is the province of the statesman, and not the lawyer, to discuss,
and of the Legislature to determine, what is best for public good,
and to provide for it by proper enactments. It is the province of
the judge to expound the law only; the written from the statutes:
the unwritten or common law from the decisions of our
predecessors and of our existing Courts ... not to speculate upon
what is the best, in his opinion, for the advantage of the
community ... )"

3. Analysis of the Broader View of Public Policy

The views of Sir William Holdsworth are pertinent to note when he stated
that:

‘In fact, a body of law like the Common law, which has grown
up gradually with the growth of the nation, necessarily acquires
some fixed principles, and if it is to maintain these principles it
must be able, on the ground of public policy or some other like

15 The 12 heads of public policy are as follows: (i) Trading with the king’s enemies (ii)
Trafficking in public offices (iii) Interference with the administration of justice (iv)
Maintenance and Champerty (v) Marriage Brocage Contracts (vi) Stifling Prosecutions
(vii) An agreement which creates an interest against duty (viit) Suicide clause in Insurance
policy (ix) Agreements tending to create Monopolies (x) Agreement between pleader
and clients (xi) Agreements not to bid against each other (xii) Waiver of illegality. See
Anson’s Law of Contract (25th edn The English Language Book Society and Oxford
University Press London 1979) 348.

16 See Gherulal Parath v. Makadeodas Maiva, 1959 Supp (2) SCR 406, 439 : AIR 1959
SC 781, 795. See also Srintvas Das Lakshmi Narayan v. Ram Rattandas ILR (1920) 6
Bom. 20; Bhagwat Ghenuji v. Gangabisan Ram Gopal ILR 1914 Bom. 71 and Gopi
Tihadi v. Gokkel Panda TLR 1953 Cut. 558.

17 4HLCI.

18 4HICI, 123.
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ground, to suppress practices which, under ever new disguises,
seek to weaken or negative them.” "

The broader view of public policy is based on the fact that as circumstances
change and as the usages of trade and commerce change, the Court must
adapt itself by inventing new heads of public policy to prevent a practice
from oppressing the public conscience.” Furthermore, the rules which
rest on the foundation of public policy are not fixed according to the
customary law, but rather are capable of expansion and modification. Its
dictates are governed by the changing circumstances and the changing
commercial practices.?!

4. Concept of Public Policy in India

a. Evolution of Public Policy in India

The concept of public policy in India came into being with the case of
Gherulal Parakh v. Mahadeodas Maiya®* wherein the Supreme Court has
stated as follows:

‘Public policy or the policy of the law is an illusive concept; it has
been described as “untrustworthy guide”, “variable quality”,

“uncertain one”, “unruly horse” etc; ...the doctrine of public
policy is extended not only to harmful cases but also harmful
tendencies; ... the principles have been crystallized under
different heads and though it is permissible for courts to expound
and apply them to different situations, it should only be invoked
in clear and incontestable cases of harm to the public...

The Indian courts too adopted the narrow view of public policy as is evident
from the. Gherulal case, but eventually realised that public policy is not an
immutable concept. It must evolve to meet contemporary demands. The
social milieu within which a contract is to be enforced would be the

19 Chitry on Contract (27t edn. Sweet & Maxwell 1994), 773. S

20 SeePollock, Principles of Contract(13th edn) 291, Cheshire ez @/ supran. 11 and Avtar
Singh, Law of Conztract (11t edn Eastern Book Company Lucknow 1996) 232,

21 Supran. 10.
22 1959 Supp (2) SCR 406, 439 : AIR 1959 SC 781, 795 (G/teru/a/ case).
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dominant criteria for deciding the degree and the factum of the injury.?
Furthermore, the Legislature cannot provide for every contingency; when
the Legislature cannot keep pace with the changing needs of society, it
becomes incumbent upon the courts to fill in the lacunae in the law.2

b.  Concept of Public Policy With Regard to the Renusagar Case and the Saw
Pipes Case

The Renusagar case,” as expounded by the three-judge bench of the
Supreme Court, made three pertinent observations as follows:

(i) The defence of public policy should be construed narrowly;

(i) Contravention of law alone will not attract the bar of public policy
and something more than contravention of law is required; and

(iii) Therefore, enforcement of an award would be refused if such
enforcement is contrary to (a) fundamental policy of Indian law
(b) the interest of India; or (c) justice or morality.

On the other hand, while expounding the concept of public policy
vis-a-vis domestic arbitration, the Division Bench in the Saw Pipes case
held as under:

(i)  The phrase public policy used in section 34 of the Act is required
to be given a wider meaning;

(i) An award which is patently in violation of statutory provisions
cannot be said to be in public interest;

(iii) The Renusagar case gave a narrower meaning to the term ‘public
policy’, but in this case (Saw Pipes case) an award under the 1996
Act can be set aside if it is patently illegal. ¢

23 Pollock and Mulla, /ndian Contract and Specific Relief Acts (12th edn Butterworths
New Delhi 2001) vol 1, 666.

24 [bid.
25 Renusagar Power Co. Ltd. v. General Electric Co. AIR 1994 SC 860 (Renusagar case).

26 The Renusagar case dealt with an international arbitration whereas the Saw Pipes case
dealt with a domestic arbitration. While both judgments examined ‘public policy’, the
“Saw Pipes case interpreted a contravention of it to also include ‘patent illegality’.
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Itis evident from the Renusagar case that there is a wide distinction between
applying the concept of public policy to domestic arbitrations and to
international arbitrations, and courts would be generally wary of invoking
‘public policy in cases involving a foreign element than when a purely
municipal law issue arises.”” Nonetheless, it is also true that to invoke the
concept of public policy in overturning an arbitral award (irrespective of
whether it is national or international), ‘the enforcement of the award
must invoke something more than the violation of the law of India.’

However, in the absence of a watertight definition of patent illegality and
drawing from the broad interpretation of public policy by virtue of the
Saw Pipes case, what would ensue is that awards suffering from minor
legal flaws would be open to challenge and scrutiny and a possible
overruling by the courts. Also, one must bear in mind that numerous
arbitrations are conducted by arbitrators who are experts in commercial
. and technical aspects but may not necessarily possess the legal expertise.

One can now notice the fundamental shift in the attitude of the courts
towards striking down the arbitral award. In essence, the Saw Pipes case
has struck at the very roots of the 1996 Act, as most arbitrations will now
be subject to a second bout of legal arguments and the efficacy of the
private jurisdictional forum will be lost since the courts have now opened
up a circuitous route, via public policy, to appeal against the arbitral award.
Instead of evolving our laws to keep pace with the times, this judgment
has, in fact, caused a legal regression by introducing the same infirmities

that were so blatantly eating into the fabric of arbitrations in India under
the 1940 Act.

c.  Deciphering the Saw Pipes Case

To decipher the Saw Pipes case in its entirety, it must be understood that
arbitrations belong to the realm of private domain, ie exclusively between
the parties to the arbitration and no one else. Bearing this in mind, it is
imperative that the judiciary maintains a non-interventionist stance
towards this entire process.

27 AIR 1994 SC 860.
28 AIR 1994 SC 860.
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As Lord Mustill observed,

‘The possibility of a mistake for which there is no legal redress is
a price which commercial men have, down the years, been
prepared to pay in the interest of what they regard as more
flexible and practical method of resolving their disputes, a
method which also has the particular virtue of finality.?

Unfortunately, the clock has been turned backwards with the Saw Pipes
case. A number of defects are inherent in utilising the concept of public
policy for overturning an arbitral award. Firstly, public policy being a
nebulous concept is left to the judicial temperaments of the judges of
every era. This presupposes a subjective element, which carries with it
the danger of being misused. A concept as combustible as public policy,
with its inherent infirmity of being indefinable, now leaves the field open
for new heads of public policy to be created.

Secondly, the ratio as laid down in the Saw Pipes case is stringent, wherein
an award can be overturned simply because an arbitrator has disregarded
a legal or a contractual provision. The parties opting for arbitration must
be deemed to have accepted the inherent risk of a decision that may not
be questionable on the same grounds as the decision of an inferior court.
Why then should they be allowed recourse and reprieve through the
indirect route of public policy under the aegis of the court?

Thirdly, the basic tenet of arbitration is that the Court’s role is essentially
limited to ensuring that the award draws its conclusion from the essential
contractual terms. This being the case, an award cannot be overturned
simply because the court itself may have arrived at a different conclusion
based on the same facts.

In conclusion, arbitration is a viable alternate forum devised by commercial
men. The essence of arbitration is not to clothe the proceedings with
legalese, or strictly follow legal norms and concepts, but to arrive at a
commercially viable settlement via the arbitral award. In fact, most people
opt for arbitration because it gives them the freedom to appoint judges of
their choice who are well versed with the concept and practical realities
of a particular commercial field. Allowing an award to be challenged in a

29  Mustill and Boyd zzf7a n. 68, 229,
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court of law through the argument of public policy would be tantamount
to killing the spirit of the 1996 Act.

B. Grant of Damages arising from a Breach of Contract

The Appellant and Respondent had contracted to pay damages in case
of a breach. The deduction of a sum by way of liquidated damages by the
Appellant is what gave rise to the dispute. Therefore, an examination of
the relevant sections of the law relating to damages is essential.

Provisions for awarding compensation to parties in case of a breach of
contract laid down in sections 73 and 74 of the Contract Act espouse
accepted principles of the Common Law as to damages with a few
variations. Often, at the time of contracting, the parties agree upon a
stipulated sum of money to be paid in case of a breach. Such a case would
necessarily fall within the ambit of section 74 of the Contract Act.

30  Section 73: When a contract has been broken, the party who suffers by such breach is
entitled to receive, form the party who has broken the contract, compensation for any
loss or damage caused to him thereby, which naturally arose in the usual course of
things from such breach, or which the parties knew, when they made the contract, to be
likely to result from the breach of it.

Such compensation is not to be given for any remote and indirect loss of damage
sustained by reason of the breach. Compensation for failure to discharge obligation
resembling those created by contract:

When an obligation resembling those created by contract has been incurred and has not
been discharged, any person injured by the failure to discharge it is entitled to receive
the same compensation from the party in default, as if such person had contracted to
discharge it and had broken his contract. :
Explanation: In estimating the loss or damage arising from a breach of contract, the
means which existed of remedying the inconvenience caused by non-performance of
the contract must be taken into account.

Section 74: Compensation for breach of contract when penalty stipulated for: ‘When a
contract has been broken, if a sum is named in the contract as the amount be paid in case
of such breach, or if the contract contains any other stipulation by way of penalty, the
party complaining of the breach is entitled, whether or not actual damage or loss is
proved to have been caused thereby, to receive from the party who has broken the
contract reasonable compensation not exceeding the amount so named or, as the case
may be, the penalty stipulated for.

Explanation: A stipulation for increased interest from the date of default may be a
stipulation by way of penalty.
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1. Liquidated Damages and Penalty

Under English Common Law, parties may name a sum to be payable in
case of a breach, which if classified by the courtas a penalty is irrecoverable
but if classified as liquidated damages is recoverable.3! However, the Law
of Contracts in India does not recognise any qualitative difference in the
nature of damages, as section 74 eliminates the somewhat elaborate
refinement under Common Law.*? The removal of this distinction avoids
a quagmire of complex classifications, thereby binding the court only to
award any ‘reasonable compensation’ that it sees fit, not exceeding the
damages stipulated in the contract.

The purpose of provisions stipulating liquidated damages is to promote a
degree of certainty in commercial contracts. However, it is to be
remembered that penalty or liquidated damages cannot be inferred as
such on merely being so described. The main difference between the two
is that while liquidated damages are a genuine, covenanted pre-estimate
of damage, a penalty is a sum of money so stipulated in terrorem® (‘with
the object of coercing the party into performing the contract’).®

Thus, a mere description of damages in the contract as either ‘liquidated’
or ‘penalty’ is not to be taken at face value. While it might appear
contradictory to differentiate between penalty and liquidated damages
after having established that the Law of Contracts in India has dispensed
with such differences, it is in fact not so. While section 74 of the Contract
Act states, quite emphatically, that a party complaining of a breach will
be entitled to damages in all cases where a sum is named irrespective of
proof of actual damage, the onus of arriving at a ‘reasonable’ sum rests
upon the court.*” It is in order to decide the quantum of damages that the
courts must inquire, at least prima facie, into whether the stipulated sum
is a true estimate of damage, in which case the stipulated ceiling figure is
to be awarded. If the stipulated sum is unreasonable then the ceiling figure
is to be reduced to a ‘reasonable’ number.

31 Pollock and Mulla, /ndian Contract and Specific Relief Acts (12th edn Butterworths
New Delhi 2001) vol 2, 1653,

32 /bid, 1647.
33 Pollock and Mulla supra n. 31, 1650.

34 DrN Chandiramani, 7%e Law of Contract: An Outline (24 edn Avinash Mumbai 2001)
166.

35 Indian Contract Act 1872, section 74.



2005] Case Review: The Saw Pipes Judgment 119

Such an inquiry would be based upon the terms of agreement between
the parties, the facts of the case, any other evidence on record and
according to well-settled principles of law. The primary question as to
whether compensation should be awarded in case of a breach is answered
by section 74 of the Contract Act itself, as seen above. Thus, it can be said
that the difference between ‘reasonable’ and ‘unreasonable’ sum is
investigated only to arrive at an appropriate compensation, which is a
subsidiary question.

2. Proof of Actual Damage

The phrase ‘whether or not actual damage is proved to have been caused
thereby’ in section 74 of the Contract Act is wide enough to cover all cases
of breach where liquidated damages are stipulated and compensation
can be awarded, even if no actual damage is proved.*® ‘One cannot
compensate a person who has not suffered any loss or damage.””’
However, there are certain cases where the actual loss cannot be proved
and an accurate assessment of damages is impossible. Section 74 enables
such a party to claim compensation in spite of its failure to prove the
actual extent of its loss, provided that the fact that some loss or damage
has been suffered is established.®

The Supreme Court has rightly classified the present case in this category,
where while accurate value of the damage is indeterminable, there can
be no doubt as to the fact of some loss.® It is difficult, in such cases, for
the courts to arrive at a ‘reasonable compensation’ and the stipulated
sum acts as a beacon, especially so when it is expressly termed by the
parties to be a genuine pre-estimate of liquidated damages at the time of
entering into the contract.

C. Setting Aside Awards

The subject of setting aside award constitutes what has been referred to

36 MR Mallick, J, Commentaries on fndian Contract Act(15t edn Universal Law Publishers
Delhi 1999) 806.

37 Pollock and Mulla supra n. 31, 1665.
38 Jbid,
39 (2003) 5 SCC 705, para 60.
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as ‘one of the knottiest and most hated chapter|s] in the Arbitration Law.’*

Albeit loathsome, the courts have never shied away from setting aside
arbitral awards whenever considered necessary to do so.*! Currently, the
only recourse against an arbitral award is the filing of an application for
the setting aside of such an award under section 34 of the 1996 Act. Although
the Supreme Court chose the path of ‘public policy’, the case falls squarely
within the purview of section 34(2)(a)(iv)*? read with section 28. An arbitral
award made by disregarding the limits of the jurisdiction of the arbitral
tribunal and the bounds of the contract from which it derives its authority
can be set aside by the court since, in such circumstances, the Arbitral
Tribunal acts ultra fines compromis (beyond the limits of the submission
to arbitration).** As stated by Chawla:

‘If any matter is decided in conscious disregard or against the terms
of the contract, it may be said that that is on a matter beyond the
scope of the submission. Such a defect in the award will fall within
clause (a)(iv) of sub-section (2) of section 34 of the Act.’**
(emphasis supplied)

Existing case laws also strongly support this contention.*

1. ‘Error Apparent (On The Face Of It), ‘Patent Illegality’ and
‘Serious Irregularity’

The dictum of Lord Dunedin states, ‘An error in law on the face of the
award means, that you can find in the award or a document actually

40 MA Sujan, Law Relating to Arbitration and Conciliation (2" edn Universal Law

Publishing Dethi 2001) 379.
4 See Burla Ranga Reddi v. Kalapalli Sithaya 1883, ILR Madras Series (V1) 368.

42 Section 34(2): ‘An arbitral award may be set aside by the court only if — (a) the party
making the application furnish proof that — (iv) the arbitral award deals with a dispute
not contemplated by or not falling within the terms of the submission to arbitration, or
it contains decisions on matters beyond the scope of the submission to arbitration.’

43 Dr BP Saraf, J, and SM Jhunjhunuwala, J, Zaw of Arbitration and Conciliation (204 edn
Snow White Publications Mumbai 2000) 294.

44 SK Chawla, Law of Arbitration and Conciliation (15t edn Eastern Law House Calcutta
1998).

45 See Grid Corporation of Orissa Ltd, . Balasore Technical School AIR 1999 SC 2262:
Continental Construction Co. Lid. v. State of Madhya Pradesh AIR 1998 SC 1166 and
Steel_Aut/zorz’zy of India Lid: v. J.C. Budharaja AIR 1999 SC 3275.
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incorporated thereto ... some legal proposition which is the basis of the
award and which you can then say is erroneous.”® Under the 1940 Act,
‘error apparent’ had become a catch-all phrase for overturning arbitral
awards. The Saw Pipes case has re-introduced this concept under ‘patent
illegality’ and compared it to the ‘serious irregularity’ clause in section 68
of the English Arbitration Act, 1996 (the English Act).*” However, the rider
on ‘serious irregularity’ under the English Act is that ‘substantial injustice’
must be caused to an applicant.

The Departmental Advisory Committee (DAC) Report on the English
Arbitration Bill states as follows:

‘The test of substantial injustice ... is not what would have
happened had the matter been litigated. To apply such a test
would be to ignore the fact that the parties have agreed to
arbitrate, not litigate. [Section] 68 [of the English Act] is really
designed as a long stop, only available in extreme cases when
the tribunal has gone so wrong in its conduct of the arbitration
that justice calls out for it to be corrected.’®

Recent English case laws support this conservative interpretation with
the courts finding it safer to err on the side of non-intervention.* In this
context, it is difficult to comprehend the liberal view adopted by the
Supreme Court.

9. The 1996 Act vis-a-vis the 1940 Act

Continual intervention by the courts had crippled the system of arbitration
under the 1940 Act.’® Terms such as ‘misconduct’ and ‘otherwise invalid’,

36 Champsey Bhara & Co. v. Jivraj Ballo Spinning & Wvg. Co. Lrd. 1923 AC 480, accepted
and followed in Hindustan Construction Co. Ltd. v. State of /&K (1992) 4 SCC 217.
Section 68: Challenging the award: serious irregularity — ‘(2) Serious irregularity means
an irregularity of one or more of the following kinds which the court considers has
caused or will cause substantial injustice to the applicant — (b) the tribunal exceeding
its powers’ (otherwise than by exceeding its substantive jurisdiction — section 67);
Section 69 lays down provisions for an appeal on a point of law.

48 para 280 of the DAC Report cized ar Sutton Kendall and Gill, Russell on Arbitration
(215 edn Sweet & Maxwell London 1997) 422, 8-047.

49 Ranko Group v. Antarctic Maritime SA [1998] ADRLI 35; Egmatra v. Marco Trading
Corp[1998] CLC 1552 and Contra Gbangbola v. Smith and Sherriff11998] 3 ER 730.

30 /nfran. 84.

47
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occurring in section 30 of the 1940 Act, were easy bait for discontent
litigious parties. Ironically, although never a part of section 30 of the
1940 Act, ‘error apparent on the face of it’ was by far the most abused
phrase.’! Hence the Legislature, when drafting the 1996 Act, sought to
specifically omit these and certain other provisions that were
handicapping arbitrations and resulting in the courts being swamped
with challenges to the awards.*? This intention is clearly conveyed by a
comparative reading of section 34 of the 1996 Act and section 30 of the
1940 Act. The sub-sections of the former are strictly limited in
their application, in direct contrast to the inclusive sub-sections of the
latter, which sought to enable court intervention. Thus, the
re-introduction of ‘error apparent on the face of it’ under the guise
of the ‘patent illegality’ clause by the Supreme Court is bound to be
counterproductive.

As aresult, the Saw Pipes case has been excoriated for hitting the 1996

Act at its very foundation and bringing in the 1940 Act through the
backdoor.

IV. SHORTCOMINGS

A. The Arbitral Award

In the Saw Pipes case, the award made by the Arbitral Tribunal as well
as the manner in which such award was arrived at suffered from a few
deficiencies. Several principles of law and the evidence on record,
which should have been considered, were not considered.

51 VA Mohta, 7%e Arbitration and Conciliation Act, 1996 (15t edn All India Reporter Pvt
Ltd. 2001) 24.

52 Jbid. Omitted Provisions —~ ‘Section 30: Grounds for setting aside award. — An award
shall not be set aside except on one or more of the following grounds, namely, —(a) that
the arbitrator umpire has misconducted himself of the proceedings; (b) that an award
has been made after the issue of an order by the court superseding the arbitration or after
arbitration proceedings have become invalid under section 35; (c) that an award has
been improperly procured or is otherwise invalid; These grounds now do not exist.
Grounds of challenge are considerably reduced under the new Act.’
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1. Time-bound Contracts

The law relating to time-bound contracts is laid down in section 55% of
the Contract Act. Clause 11 of the agreement between the parties was
explicit about the time and date of delivery being of essence to the contract,
as was clause 12 about imposition of liquidated damages in case of delay.
Furthermore, in their letter permitting an extension of the deadline, the
Appellant was unequivocal about the fact that liquidated damages would
be deducted in accordance with the terms of the contract.

Although vide paragraph 1 of section 55, a contract becomes voidable at
the option of the aggrieved party in a time-bound contract, paragraph 3
of section 55 envisages a slight modification. Interestingly, the Arbitral
Tribunal not only ignored the letter as well as the aforementioned clauses
in its award, but also the provisions of paragraph 3 of section 55 of the
Contract Act. When the aggrieved party decides to accept performance
of the contract after the specified time, a claim for compensation can be
made only if notice is given to the opposite party of such claim at the time
of acceptance. The fact that such a notice was issued by the Appellant is
undisputed. The deductions made by way of compensation from the bills
of payment by the Appellant were perfectly legal®* and well within the
terms of the agreement. It is therefore evident that the Arbitral Tribunal
failed to consider not only the terms of the contract and the evidence on
record but also the provisions of section 55 of the Contract Act. Oddly,
the implications of section 55 on the case were not considered by the
Supreme Court either.

Section 28(1)(a)* of the 1996 Act lays down that an award must be made
in conformity with the provisions of the substantive law in force.®® ‘An

53 Section 55, paragraph 3 — Effect of acceptance of performance at time other than that
agreed upon: If, in case of a contract voidable on account of the promisor’s failure to
perform his promise at the time agreed, the promisee cannot claim compensation of any

~ loss occasioned by the non-performance of the promise at the time agreed, unless, at the
time of acceptance, he gives notice to the promisor of his intention to do so.

54 Cf MR Mallick, J, Commentaries on Indian Contract Act (Universal Law Publishers
Delhi 1999) 807.

55 Rules applicable to substance of dispute: (1) Where the place of arbitration is situate in
India— (a) in an arbitration other than an international commercial arbitration, the tribunal
shall decide the dispute submitted to arbitration in accordance with the substantive law
for the time being in force in India.

56 (Cf Chawla supran. 44, 355.
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arbitrator is not a conciliator and cannot ignore the law or misapply it ...
The arbitrator is a tribunal selected by the parties to decide their disputes
according to the law and so he is bound to follow and apply the law.’
(emphasis supplied)*” Evidently, this section was contravened by the
Tribunal in its award and also not considered by the Supreme Court,
although an oblique reference to it was made in the latter part of paragraph
19 of the judgment.

2. Contravention of the Terms of the Contract

Clauses 11, 11(a), 11(c) and 12 of the contract were unequivocal about the
contract being time bound and the liquidated damages to be paid in case
of a breach.”® Moreover, clause 34(4) of the contract clarified that no
interest was to be levied on ‘disputed claims’ of payment. The Arbitral
Tribunal however, in direct contradiction of the terms of the contract,
demanded proof of damages from the Appellant and upon finding their
submissions in this area inadequate, not only made an award in favour of
the claimant (Saw Pipes Ltd), but also slapped a heavy fine by way of
interest (on a disputed claim) to be paid by the Appellant.

The question therefore is whether the Arbitral Tribunal was wrong in
demanding proof of damages from the Appellant, or even inquiring into
whether the sum that was termed in the contract as ‘a genuine pre-estimate
of liquidated damages’ was a penalty to begin with. More so considering
the fact that it was not contended by the Respondent that such sum was
by way of penalty.

Section 28(3)* of the 1996 Act explicitly states that the decision of the
Arbitral Tribunal shall be, ‘in accordance with the terms of the contract’.
This sub-section is in consonance with and clarifies the principle already
laid down in section 16(3)% of the 1996 Act. An arbitrator is ‘a creature of

5T Continental Construction Co. Ltd. v. State of MP AIR 1988 SC 232.

58  Seesuprall. A, Factual Position.

59  Section 28(3): ‘In all cases, the arbitral tribunal shall decide in accordance with the
terms of the contract and shall take into account the usages of the trade applicable to the
transaction.’

- 60 Section 16(3): ‘Competence of the arbitral tribunal to rule on its own jurisdiction (3) A
plea that the arbitral tribunal is exceeding the scope of its authority shall be raised as

soon as the matter alleged to be beyond the scope of its authority is raised during the
arbitral proceedings.’
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the agreement itself” and must always abide by the terms of the contract.™
‘If he [the arbitrator] has travelled outside the bounds of the contract, he
has acted without jurisdiction. ... A conscious disregard of the law or the

provisions of the contract from which he has derived his authority vitiates
the award.”®

‘More particularly, [the arbitrator] cannot award any amount, which is
ruled out or prohibited by the terms of the agreement.’® Moreover, section
28(3) of the 1996 Act is unequivocally qualified by section 31(7) — ‘Unless
otherwise agreed by the parties...”.* In a recent case,”” the Hon’ble
Supreme Court overturned an arbitral award on the grounds that the
specific terms of the contract had not been adhered to. The Tribunal had
awarded a higher rate of interest on the disputed sum than what the parties
had contracted to pay.

B. Faulty Legislation

Itis never easy or correct to categorically classify the drafting of any section
as faulty at the outset, as these limitations become perceptible only over
time after it is tested repeatedly against innumerable cases. Clearly, the
Parliament intended to adopt the corresponding provisions of the
UNCITRAL Model.¢ However, the various grounds provided for
challenging an award are not comprehensive. In contrast, many lament

61 Chawla supran. 44, 294.

62 Associated Eng. Co.v. Govt, of APAIR 1992 SC 232 accepted in VG George v. Indian
Rare Earths Ltd 3 (1999) SCC 762.

63 New Delhi Civil Erectors (P) Lid. v. ONGC AIR 1997 SC 930.

64  Section 31(7): ‘Unless otherwise agreed by the parties, where and in so far as an arbitral
award is for the payment of money, the arbitral tribunal may include a sum for which the
award is made interest, at such rate as it deems reasonable, on the whole or any part of
the money, for the whole or any part of the period between the date on which the cause
of action arose and the date on which the award is made.’

65  Gautam Constructions and Fisheries Ltd. v. National Bank for Agricultural & Rural
Development (2000) 6 SCC 522, para 5, ‘The grant of interest at 18% p.a. is directly
opposed to the specific terms of the contract and it is not permissible for the arbitrator
or the court dealing with the validity of the award to award a higher rate than the
mutually agreed rate, which is binding on the parties.’

66 The corresponding provision is Article 34 Chapter VII, ‘Recourse against award’,
available ar http://www.uncitral.org/english/texts/arbitration/ml-arb/mi-arb-e.pdf.htm
(last visited on 29 August 2005).
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that the law applicable in England provides that the award can be
challenged on the ground of serious irregularities mentioned therein and
empowers the court to correct an error of law.” However, this needs to
be considered in light of the fact that the English Act continues with the
system introduced in 1979 having three novel features® aimed solely at
curbing challenges to arbitral awards.®® With fewer appeals being filed
and far fewer successful appeals, the system has served its purpose fairly
well.” In any case it cannot be denied that this topic has been a source of
great controversy and has both Indian and English jurists alike divided on
the issue.”! The applicability of the provisions of section 16(3) read with
28(3) of the 1996 Act to the present case has already been discussed.

Section 16(6) gives the right to an aggrieved party to make an application
to have the award set aside ‘in accordance with section 34’. It would,
however, be futile to ‘search’ for the accommodation of section 16(6)
anywhere in section 34. This could perhaps explain why the words ‘in
accordance with’ and not ‘under the provisions of” have been used. ‘In
accordance with section 34 only means that the entire procedure laid down
in section 34 will apply to such application. “Accordance” means, harmony,
agreement, concord or conformity.’”” The inference that can be drawn

67 Eminent jurist and Senior Advocate Late Mr Nani Palkhivala while giving his opinion
to ‘Law of Arbitration and Conciliation’ by Dr BP Saraf, J, and SM Jhunjhunuwala, J,
noted, ‘[I] wish that the Indian law had a provision similar to section 68 of the English
Arbitration Act, 1996 which gives power to the Court to correct error of law in the
award.’

68  Sir Michael Mustill and Steven C Boyd, Commercial Arbitration (2nd edn Butterworths
London 1989) 27-28. The 3 main features are: (a) Exclusion agreements iz (i) when
entered into after the commencement of the arbitration are all valid. (ii) When entered
into before the commencement of the arbitration are also valid except for domestic
arbitration agreements; (b) There is no automatic right to appeal, instead leave of the
court must be obtained at a brief oral hearing. Furthermore, no appeal lies from the
decision of the High Court unless the Court of Appeal gives leave and it is certified by
the judge that ‘the question of law is one of general public importance’ or for some
other reason ought to be considered; (c) The special case has been replaced with the
reasoned award, thereby simplifying the form of the appeal.

69 /bid, 608, ‘One of the most important aims of the 1979 Act was to restrict the opportunity
for the losing party to postpone payment by launching a (sic) unmeritorious appeal.’

70 Mustill and Boyd supra n. 68.
71 Sujan supra n. 40, 250-252.
72 Black’s Law Dictionary, 5" edn (1979) 16, as cited in Chawla supra n. 44, 406.
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is that although section 16(6) does provide for recourse against an
arbitral award, these provisions are ‘de hors [outside of] section 34’.7
Naturally, grounds which are not mentioned in section 34 cannot be
read into it to provide for section 16(6), hence such an application would
have to be made not ‘under’ but ‘in accordance with’ section 34, as is
required by section 16(6). ‘It will nullify the provisions of ... section
16(6) and remedies offered by such provisions, if it were necessary that
only the grounds mentioned in section 34(2) can be taken in those
proceedings.””

As is apparent, section 34 requires liberal interpretation even to
accommodate the provisions of Part I of the 1996 Act itself. In the
authors’ opinion, although the Supreme Court was forced to tinker
with the provisions of section 34, it is unclear why the path of ‘public
policy’ and not section 34(2)(a)(iv) was preferred.

C. The Arbitration (Amendment) Bill, 2003

The 2003 Amendment Bill”® to the 1996 Act has been tabled in
Parliament and is pending enactment. An overview of the 2003
Amendment Bill indicates that the rigorous impact of the Saw Pipes
case will be to a large extent nullified. Section 28(3) is proposed to be
amended to provide for the settlement of disputes under Part I (of the
Act dealing with disputes other than international arbitrations) ‘in
accordance with’ substantive Indian law; furthermore, the 2003
Amendment Bill recommends that international arbitrations be
governed by the substantive law of the country selected by the parties.
Section 34 is proposed to be amended by making ‘reasoned awards’
compulsory, ie providing for awards to be overturned when no reasons
are given. In case of a remittance, a time frame along with guidelines
are to be laid down by the court.

The most interesting part relates to fhe scope of ‘public policy’ being

73 ¢f Chawla supra n. 44, 405-406.
14 [bid.
75 The draft Arbirration (Amendment) Bill, 2003 (Bill No. LXXV of 2003), available at

http://www.rajyasabha.nic.in/bills-1s-rs/2003/LXXV_2003.pdf (last visited on 29
August 2005).
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defined.” The Parliament has rejected the broad meaning of ‘public
policy’ as interpreted in the Saw Pipes case. In fact, it has incorporated
(in toto) the narrow meaning assigned by the Supreme Court in the
Renusagar case. Although clause (iii) ‘justice and morality’ (of
Explanation 2 proposed to be inserted in section 34 by the Bill) could
also be a fertile source of ambiguity, relief can be derived from the
fact that the Supreme Court was unable to accommodate the facts of
the Saw Pipes case within this clause. Provisions have been made in
the 2003 Amendment Bill to accommodate applications under section
16(6), as well as for other such sections in Part I within section 34 itself,
thereby correcting the faulty drafting of section 34 of the 1996 Act.
Section 34A is proposed to be inserted, which shall provide
for a domestic award to be challenged if there is an error apparent on
the face of it.” In order to prevent abuse of this right, the Bill provides
for a separate application to be filed and independently accepted
by a court (arbitration division), which is further subject to the
stringent conditions laid down in the proviso to the proposed
sub-section (2).”® This is noteworthy, since a similar provision of
obtaining leave exists in the English Act. Although the English have
The Nema Guidelines™ and the Antaios case® as formidable authorities

76 /bid. Clause 26 states, In section 34 of the principal Act the following shall be inserted:
Explanation 2. — For the purposes of this section, clause (&) of sub-section (2) of
section 48 and clause (¢) of sub-section (/) of section 57, “public policy of India” or
“Contrary to public policy of India” means contrary to (/) fundamental policy of India,
or (/) interests of India, or (/%) justice or morality.’

77 Section 34A: (1) In the case of an arbitral award made in an arbitration other than an
international arbitration (whether commercial or not), recourse to a court against an
arbitral award on the additional ground that there is an error which is apparent on the
face of the arbitral award giving rise to a substantial question of law can be had in an
application for setting aside an award referred to in sub-section (1) of section 34.

78  To be inserted after section34: ‘34A(2) Provided that the Court shall not grant leave
unless it is prima facie of the opinion that all the following conditions are satisfied,
namely — (a) that the determination of the question will substantially affect the rights
of one or more parties; (b) that the substantial question of law was one which the arbitral
tribunal was asked to decide or has decided on its own; and (c) that the application
made for leave identifies the substantial question of law to be decided and states relevant
grounds on which leave is sought.’

79 As laid down in Pioneer Shipping Lid. v. BTP Tioxide L4 [1981] All ER 1030.
80 Antaios Compania Naviera SA V. Salen Rederierna AB [1984] All ER 229,



2005] Case Review: The Saw Pipes Judgment . . 129

on challenge to an arbitral award, this is certainly a step in the right
direction.?! '

V. RaMIFICATIONS OF THE JUDGMENT

An unexplored angle of the Saw Pipes case is the role the Appellant, being
a Public Sector Undertaking (PSU), had to play in the outcome. It is a
widely-held belief, that in contracts to which PSUs and Government
undertakings are a party, the term ‘public policy’ necessarily needs to be
given a broad meaning.*? In the case of Raipur Development Authority v.
Chokhamal Contractors, the Supreme Court, dealing with a non-speaking
award under the 1940 Act, suggested a more protectionist approach when
dealing with state instrumentalities, although the Court did not go so far
as to overturn the award:

‘But arbitral awards in disputes to which the State and its
instrumentalities are parties affect public interest and the matter
of the manner in which the government and its instrumentalities
allow their interest to be affected by such arbitral adjudications
involve larger questions of policy and public interest.’ (emphasis

supplied)®

It is therefore plausible that it is from this perspective that the Supreme
Court was prompted to play a guardian’s role allowing the appeal vide
‘public policy’.

A. On Substantive Law in India

In the authors’ opinion, with overcrowded courts, public interest favours
efficient, inexpensive and speedy dispute resolution. This is more so in
the commercial context, where dispute resolution could well depend on
custom and practice rather than on esoteric legal analysis. Even though
public policy certainly cannot be said to be in conflict with public interest,
paradoxically, in this case, it is public policy itself that has been used to
undermine arbitrations in India.

81 But see Comparative Analysis of the Arbitration Bill, arhttp:/www.bombaychamber.com

/Rep-saraf.doc (last visited on 29 August 2005).

82 Geetha Thoopal, A Few Issues Relating To Arbitration Act, 1996, at http://
www.irastimes.org A_FEW_ISSUES_RELATING_TO_ARBITRATION_ACT_I 996.htm

83 (1989) 2 SCC 721, 752753 (last visited on 29 August 2005).
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It must not be forgotten that arbitrations allow parties to determine by
way of a private bargain, how their chosen tribunal will resolve the dispute
and what their respective obligations will be in relation to the conduct of
reference. From this perspective, it can safely be said that the Saw Pipes
case has, in one sweeping blow, upset the proverbial apple cart. ‘Finality’
being the most attractive and unique feature of arbitration internationally®*
has fallen by the wayside. Arbitration as it now stands in India is just another
step in the appeal process that most can well do without.®

Moreover, it would be fairly easy to arrive at the conclusion that the wider
approach to public policy can be extended to other legislations. A case in
point would be the Contract Act, which deals with the concept of public
policy under section 23. The enlargement of the concept in one legislation
can easily lead to enlargement and striking down of contracts under section
23 of the Contract Act also. The Courts now have the power to sit in
judgment over the commercial deahngs of private parties through the
circuitous route of public policy, thereby unwillingly subjecting them to
its jurisdiction.

B. The International Position

The 1996 Act was meant to revive the arbitral system in India and bring
the law in line with a new era of financial and economic reforms. It was a
message to foreign investors that we were establishing a universally
accepted dispute resolution method that would save parties from getting
entwined in our country’s notoriously sluggish court system. It was to be
our contribution to the ‘universalisation’ of arbitral law.*

International arbitrations transcend borders and it is essential for them to
work seamlessly. Sadly, the Saw Pipes case combined with Bhatia

84 Tara Products Pvt. Ltd v. Hutcheson Bros. Pvt Lid., (1972) 127 CLR 253, 248: 1972
Australia Law Journal Reports 119, ‘[Flinality of arbitration in the award of the lay
arbitrator is more significant than legal propriety in all his processes in reaching that
award.’, per Barwik CJ (High Court of Australia).

85 In Guru Nanak Foundation v. Rartan Singh and Sons AIR 1981 SC 2075, wherein the
Supreme Court, with reference to the 1940 Act, was constrained to observe: ‘[TThe way
in which the proceedings under the Act are conducted and without exception are
challenged in Courts.has made lawyers laugh and legal philosophers weep.’

86 GK Kwatra, 7#e Arbitration and Conciliation Law of India (The Indian Council of
Arbitration, New Delhi 1996 edn.), ¢ Foreword by (Retd.) Hon’ble Mr RS Pathak, CJ.
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International v. Bulk Trading SAY is a lethal cocktail.*® Although sections
48 and 57 (Part II of the 1996 Act) are very similar to section 34(Part I of
the 1996 Act), earlier they were hedged in by the Renusagar case.
Interpreted liberally, the courts can now overturn international arbitral
awards without a qualm vide ‘public policy’ and wreak potential havoc
on the arbitral system internationally.

C. On Arbitrators

Albeit unintentionally, the Saw Pipes case has perhaps touched a deeper
issue that needs attention. Ideally, Arbitral Tribunals should be free, fair,
competent and intelligent tribunals, dispensing just awards.* However,
the ‘rectitude’ of tribunals has often come into question.”® ‘An arbitrator
... gradually changed colour, being steeped in prevalent climate or (sic)
corruption and permitting himself to be influenced by extraneous
considerations.”! Undoubtedly, efforts must be aimed at establishing a
fair system to begin with,” rather than interfering with awards that were
meant to be final. But this judgment will certainly mount pressure on the
arbitrators to tread carefully when making awards, at least in the near
future.

V1. CONCLUSION

The Saw Pipes case has opened the Pandora’s box insofar as the recourse

87 (2002) 2 Comp LJ 361 (SC) (The Supreme Court took the view that Part I of The Act
(specifically Section 9) was to apply even to international commercial arbitrations).

88 However the Arbitration (Amendment) Bill, 2003, section 4 specifies that, ‘[O]nly
Sections 8 (power to refer parties to arbitration when there is an arbitration agreement),
9 (interim measures) and 27 (court assistance in taking evidence) apply to Part I and the
rest of Part I is to apply to domestic arbitrations only, thereby nullifying the Bhatia
judgment, if this Bill were to be enacted.’

89  Sutton Kendall and Gill, Russell on Arbitration (21t edn Sweet & Maxwell London
1997) 191, para 5-050.

90  Supran. 83; See Union of India v. Ajit Mehta and Associares, AIR 1990 Bom 45; See
also State of Keralav. Joseph Anchilose AIR 1990 Ker. 101, ‘[Albuse of arbitral process
isrampant... .

91  Sujan supran. 40, 10, 11, 435, 436.

92 Ensuring that the same law firm is not engaged in the case of a challenge to the award
could be an effective statutory requirement. Also, the issue of law firms nominating a
particular arbitrator frequently needs due attention.
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to a court of law through challenges under section 34 of the 1996 Act is
concerned. In fact, so lethal is its venom that it has already claimed two
victims in the form of two Delhi High Court judgments — DSA Engineers
(Bom) v. M/s Housing & Urban Development® and Shyam Telecom Ltd.
v. ARM Ltd. %

One cannot help but notice the fact that though this judgment takes a
pragmatic view of the whole situation and one of its objectives was to
ensure that private parties do not suffer at the hands of careless arbitrators,
it in fact ends up doing the contrary.

It must not be forgotten that it was the ‘public policy’ consideration which
led judicial institutions to grant statutory recognition to private dispute
resolution fora. The Renusagar case clearly established the fact that for the
bar of public policy to be attracted, something more than just a provision
of law needed to have been violated. On the other hand, the Saw Pipes
case states that even if the arbitrator has ignored a contractual provision
or a legal provision, the award can be overturned on the basis of non-
compliance with the public policy of India. Thus, the balance which had
been achieved by the three-judge bench in the Renusagar case has been
completely eroded by the two judge bench of the Saw Pipes case. The
enlargement of the concept of public policy, inter alia, on the grounds of
‘patent illegality’ refuses to take into account the fact that such a measure
would be far detrimental to arbitrations held on the national as well as
international level.

Instead of setting aside the awards that were meant to be conclusive,
judicial and legislative efforts should be directed towards eradicating flaws
in the current legislation, rather than relegating parties to a long period of
litigation that was intended to be avoided through the inception of the
1996 Act.

93" Unreported Delhi High Court (21 April 2004).
94 Unreported Delhi High Court (17 September 2004).
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THE ARMED FORCES (SPECIAL POWERS)
ACT, 1958: DISARMING THE LAW?!

Vishal Kanade*

‘He who fights with monsters should be careful lest he thereby
becomes a monster.’

Friedrich Nietzsche!

1. INTRODUCTION

Miss Thangjam Manorama Devi, aged 32, was picked up by members of
the 17 Assam Rifles in the wee hours of the morning on 11 July 2004.2
Few hours later she was found dead near Ngariyan Mapao Maring village.?
There were not only scratch marks all over her body but also bullet wounds
on the back.* Her death became a subject of controversy and led to
sweeping unrest all over the state as it was allegedly caused by rape and
torture committed by the personnel of the 17 Assam Rifles.

- After weeks of vehement agitation and turbulence in the State, a group of
women protested at the Kangla Gate in Manipur against the Armed Forces
(Special Powers) Act, 1958 (the Act) and the horrendous Manorama Devi
incident. Sentries and onlookers were dumbfounded by their expression
of protest because all the women who were protesting were naked.’® It is,
however, pertinent to note that there were also allegations made from
certain quarters to the extent that the protest in question was not due to a
spontaneous outburst of emotions but a result of carefully planned agitation
to malign the image of the Armed Forces in the State.

t This article reflects the position of law as on 5 August 2005.

*  The author is a student of Government Law College, Mumbai, and is presently studying
in the Fourth Year of the Five Year Law Course. He can be contacted at
vishal8383 @yahoo.com. :

I Friedrich Nietzsche, ‘Beyond Good and Evil’, available arhup:/iwww.landandfarm.com/
If/news/newsletter.asp (last visited 7 July 2005). -

2 Malem Ningthouja, ‘End Military Rule in Manipur’, available at http:
/Iwww.revolutionarydemocracy.org/rdv10n2/manipur.htm (last visited 7 July 2005).
Ibid

4 Ningthouja supran. 2. _

Ambarish K Diwanji, ‘Why is Manipur Burning?’, arhttp:/iwww.rediff.com/news/2004/
aug/10spec2.htm (last visited 7 July 2005).
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These allegations notwithstanding, the protest did have a profound impact
on Manipur as well as the rest of the country.

This coupled with other incidents of turmoil in the north-east, brought the
Act into the focus of the mainstream national media. The Act was passed
by Parliament in 1958 and the Armed Forces® deployed in the north-east
operate under it. The Act was formerly applicable only to the states of
Assam and Manipur but with the 1972 amendment, it was extended to the
states of Arunachal Pradesh, Meghalaya, Mizoram, Nagaland and Tripura.’
Sikkim is the only state in the north-east where the Act is not in force.

This article seeks to scrutinise the provisi.ons of the Act, analysing the
relevance of such draconian legislation with the object of examining the
question of whether the Act should be amended.

II. Evorution OF THE AcCT

A. The Armed Past

The precursor to the Act made its presence felt in the pre-independence
era when the struggle for independence had moved to a crucial phase. In
1942, the Quit India Movement had gained momentum and mass upheaval
broke out in the country.® There was a rebellion within the British Indian
Army on a monumental scale wherein nearly 40,000 Indian soldiers
merged with the Indian National Army (INA). The INA, along with the
Imperial Japanese Army, was at the doorstep of the British Empire in
India on its eastern front threatening to invade the prized colony of the
British Raj. On 15 August 1942, the then Viceroy, Lord Linlithgow,
declared emergency all over British India and promulgated the Armed
Forces (Special Powers) Ordinance, 1942, vaguely defining special powers of
the Armed Forces to arrest and kill civilians on mere suspicion.’

On 15 August 1947, India achieved independence and began a journey
wherein every citizen was guaranteed equality and social justice amongst

6  Section 2(a) of the Act defines ‘Armed Forces’ as ‘the military forces and the air forces
- operating as land forces, and includes any other Armed Forces of the Union so operating.’

7 Preamble to the Armed Forces (Special Powers) Act, 1958.

8  Preeti Verma(ed), 7ke Zerror Of POTA And Other Security Legislation (Human Rights
Law Network New Delhi 2004) 330.

S Ibid,
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other basic fundamental rights. However, in 1958, the Act was passed,
reincarnating the colonial ordinance, which gave the Armed Forces similar
special powers with the following changes:

*  The Act was confined only to the north-east unlike the British
ordinance, which applied to the entire country.

*  The non-commissioned officers were also given the power to
take action whereas earlier this power was confined to
. commissioned officers.!°

- The provision for declaration of emergency was replaced by
the term ‘disturbed area.’"!

The Act was further amended in 1972 introducing the following changes:

* It sought to state clearly that the Governors of the States and
Administrators of the Union Territories would have the power
to declare an area as ‘disturbed’.

*  The amendment stated that even the Central Government
would have the power of declaring an area as a ‘disturbed
area’.l?

B.  Theirs Notto Reason Why

After India achieved independence in 1947, the process of integration of
different princely states and provinces had gathered pace. Integration of
- states proved to be cumbersome primarily because some princely states
wanted to remain independent and others were culturally and historically
distinct. A similar problem was emerging in the north-east where, for
example, the languages are of the Tibeto-Chinese family rather than the
Indo-Aryan or Dravidian family. The predominantly Mongolian features
of the people of the north-east was another barrier to cultural
assimilation.® Also this region had a rich and varied culture which was

10 Apmned Forces (Special Powers) Act, 1958, section 4(a).
11 Diwanji supran. 5. ‘
12 Armed Forces (Special Powers) Act, 1958, section 3.

South Asian Human Rights Documentation Centre, ‘Armed Forces Special Powers Act:
A Study In National Security Tyranny’, available at hitp://www.hrdc.net/sahrdc/
resources/armed_forces.htm (last visited 7 July 2005). '
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distinct from the Indian mainland. Therefore, integration with the
Indian mainland was not a smooth affair. In 1949 the Government of
India invited the King of Manipur for a meeting at Shillong where he
allegedly signed the merger agreement under duress.™

. The Nagas came together under the banner of Naga National Council
aspiring for an independent Nagaland.”” A movement for independence
among Naga tribes had developed into a rebellion in 1957 necessitating
operations by the Indian Army.!*

In the 1958 monsoon session of Parliament, the then Home Minister,
Mr GB Pant, while introducing the Armed Forces Special Powers Bill
stated, ‘in order to enable the Armed Forces to handle the situation
effectively wherever such problem arises hereafter, it has been
considered necessary to introduce the bill.”” He contended that these
measures were for the protection of the people in such areas.’® The Bill
was essentially passed to ensure that the rebellion and militancy in the
north-east could be effectively crushed.

Apart from this objective there could have been other con51deratlons,
which hastened the introduction of the Act.

During the 1950s, the north-east shared its borders with several nations
including the potentially hostile erstwhile East Pakistan. The north-
east also acted as a buffer zone between India and China, giving India.
strategic depth in the region. Furthermore the region is of great
importance as it provides a gateway through Burma to other South
Asian countries and has abundant natural resources.

The north-eastern region is connected to India by a narrow corridor of
land between Bhutan and Bangladesh known as the ‘Chicken’s Neck’.
The entire region could be severed from the Indian mainland by
capturing this narrow passage. Therefore, physical domination and
complete control over the strategic area of north-east was imperative.

14 1bid,

15 Supran. 13.

16 /ndrajir Barua v. Strate of Assam AIR 1983 Delhi 513, para 48,
17 Supran. 13.

18 /bid
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C. PresentScenario

Today, India as a nation is stronger as compared to four decades ago
when the Act came into force. The reasons that necessitated the
introduction of such harsh legislation cease to exist today. The country
has also seen several draconian legislations being passed like the
Maintenance of Internal Security Act, 1976, the Terrorist and Disruptive Activities
(Prevention) Act, 1987 and the Prevention of Terrorism Act, 2002. What is
pertinent to note is that with every successive legislation, attempts have
been made to introduce additional safeguards to avoid potential abuse by
the Armed Forces personnel. However, no such attempt has been made
in case of the Act.”

ITI. AND THEN THERE WERE SEVEN: ProvisiONs OF THE Act

The Act contains only seven sections and its provisions are such that they
appear to be violating the basic fundamental rights guaranteed by the
Constitution of India (the Constitution). The words Armed Forces (Special
Powers) Act are synonymous with terror?” in the north-east. The preamble

19 According to Lt Gen (Retd) Satish Satpute, ‘During insurgency the biggest problem
faced is the identification of a militant. He is a local. He can be of any age from 16 to 50
yedrs, man or woman , of any occupation or profession, very seldom in an attire different
from what the population wears. He thus enjoys anonymity and can claim innocence
when apprehended by security forces unless found with a weapon in possession. The
initiative almost always rests with the attacker; ie the militant. The army personnel when
called upon to operate in such areas have to confront a huge psychological problem of
isolation having to be under a constant threat to their life or limb. While in war situations
every suspicious target can be fired upon with highly destructive weapons, here an
unidentified militant is to be engaged only with small arms firing the least number of
bullets. :

In Nagaland the movement is extremely difficult and mostly confined to foot slog across
treacherous steep mountain slopes covered with primary jungles, interspersed with

gushing springs and rivers. This was one of the main reasons why the benefits of modern

‘development had failed to reach all corners of the state, which gave rise to discontent. It
was also this fact which made local law and order machinery totally ineffective in dealing

with such violent expression of insurgency with desired alacrity. It may come as a surprise

to the reader that a locality visible across the valley may take as much as two/three days

to reach, longer during the rainy season. A column has to confine itself to an existing

foot track and therefore is detected and ambushed with comparative ease, particularly

when the local population is supporting the uprising.’

20 1tCol (Retd) H Bhuban Sirigh, ‘Armed Forces Special Powers Act (Assam and Manipur)
1958 - An Assessment’, available arhttp://www.manipuronline.com/Opinions/June2002/
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states that it is an Act to enable certain special powers to be conferred
upon the members of Armed Forces in disturbed areas in the seven north-
eastern states.

Section 2(a) of the Act defines the term ‘Armed Forces’.?! The Assam Rifles
is a paramilitary force deployed throughout the north-east. The Hon’ble
Delhi High Court in the case of Indrajit Baruav. State of Assamhas described
the Assam Rifles as ‘a part and parcel of any other Armed Forces of the
Union ... .”? Thus, apart from regular army units, paramilitary forces like
the Assam Rifles, Central Reserve Police Force, Border Security Force
are also included in the definition of Armed Forces under the Act.

A. Declaration of Disturbed Area '

Section 2(b) of the Act defines the term ‘disturbed area’ as an area, which
is for the time being declared by notification under section 3, to be a
disturbed area.

Section 3?° of the Act deals with the power to declare an area as a disturbed
area. This section is however loosely drafted. There are certain other Acts
which deal with the definition of ‘disturbed area’ more concretely, like the
Disturbed Areas (Special Courts) Act, 1976. Section 3 of the aforementioned
Act lays down when an area can be declared as a ‘disturbed area’ and
states ‘where the State Government is satisfied that there is or there was
extensive disturbance of public tranquillity by reason of differences or
disputes between members of different communities on religious or racial
grounds then an area can be declared as a disturbed area.’ By prescribing

afspa03_2.htm (last visited 7 July 2005).
21 Supran. 6.
22 AIR 1983 Delhi 513, para 81.

23 Section 3 of the Act: ‘If, in relation to any State or Union territory of which the Act
extends, the Governor of that State or the Administrator of that Union territory or the
Central Government, in either case, is of the opinion that the whole or any part of such
State or Union territory, as the case may be, is in such a disturbed or dangerous condition
that the use of Armed Forces in aid of the civil powers is necessary, the Governor of that
State or the Administrator of that Union territory or the Central Government, as the case
may be, may, by notification in the Official Gazette, declare the whole or such part of
such State or Union territory to be a disturbed area.’



2005] Legislation Review: The Armed Forces (Special Powers) Act, 1958 139

some parameters within the Act, the declaration would be liable to judicial
scrutiny and negate the possibility of blatant abuse of power.

It is pertinent to note that even provisions in the Constitution pertaining
to the declaration of emergency are subject to certain considerations. Article
352 of the Constitution states that the President can impose emergency
when there is war, external aggression or internal rebellion; whereas Article
356 talks about the imposition of emergency in the State when there is a
breakdown of constitutional machinery.

Unlike the constitutional provisions dealing with the declaration of
emergency, there isa conspicuous absence of terms like ‘internal rebellion’
or ‘external aggression’ within section 3 of the Act. Section 3 only states a
dangerous or disturbed condition, which can even cover situations where
there is no internal rebellion or external aggression. Loosely worded
provisions such as these widen the scope of abuse of power by the
authorities. In case of an emergency, a declaration under Article 356 of
the Constitution has to be approved by the Parliament, but as mentioned
in the Act, the Governors of the States would have the authority to declare
an area as a ‘disturbed area’ without the assent of the State Legislature.
After the 1972 amendment, even the Central Government can svo motu
declare an area as a ‘disturbed area.’ Thus, it is now evident that the Central
Government can overrule the opinion of the State and declare an area to
be disturbed. During the 1972 amendment it had been argued that the
power need not be extended to the Central Government as the President
under the provisions of the Constitution could intervene in a
disturbed state.?* Moreover, the declaration of an emergency is
reviewed every six months but there is no such provision in the Act.
This position was addressed by the Supreme Court of India in the
case of Naga People’s Movement of Human Rights v. Union of India
where it was held that the declaration of an area as being disturbed had to
be reviewed every six months.”> The Supreme Court further held that it
was desirable that the Central Government consults the State Government
before making such a declaration. In view of this it is desirable that section
3 be amended in a manner whereby declaration of a disturbed area is
regulated.

24 Supran.13.
25 AIR 1998 SC 431, para 37 (Vaga Peop/e s Movement ofh’uman Rights case).
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B. Special Powers of the Armed Forces

The provisions within section 4% that deal with the special powers given
to Armed Forces are extremely controversial in nature.

Section 4(a)?” gives members of the Armed Forces a lot of discretionary
powers. The section also mentions that if members of an assembly as
defined in section 4(a) are carrying anything that could be used as a weapon,
the Armed Forces personnel can shoot to kill. In the Naga People’s Movement
of Human Rights case it was held that the provisions of this section indicate
that the officer shall use the minimal force required.”

Notwithstanding this there have been several cases where such powers
have led to disastrous consequences. One such incident occurred on 5
March 1995, when the Rashtriya Rifles mistook the sound of a tyre burst
from their own convoy as a bomb attack and started firing indiscriminately
in Kohima. Later other paramilitary forces joined them and opened fire,
which lasted for an hour and resulted in the death of seven innocent
civilians.? However, it needs to be emphasised that in counter insurgency,
Armed Forces are exposed to danger for several reasons. There have been
several other incidents involving the alleged disproportionate use of force
by the Armed Forces and consequential civil casualties. It is however
undoubtedly true that one cannot honestly expect an Armed Forces
personnel operating in a disturbed area, infested with militants, to give a
warning to a person who is visibly concealing a firearm and that in such a
situation there is no way but to neutralise such a threat.?* Therefore to

26 Section 4 of the Act states, ‘Any commissioned officer, warrant officer, non commissioned

officer or any other person of equivalent rank in the Armed Forces may, in a disturbed
area ... .

27 Section 4(a) of the Act states: ‘[I]f he is of opinion that it is necessary so to do for the
maintenance of Public order, after giving such due warning as he may consider necessary,
fire upon or otherwise use force, even to the causing of death, against any person who is
acting in contravention of any law or order for the time being in force in the disturbed
area prohibiting 'the assembly of five or more persons or the carrying of weapons or of
things capable of being used as weapons or of fire-arms, ammunition or explosive
substances’.

28 AIR 1998 SC 431, para 46.

29 Supran.13.

30 According to Lt Gen (Retd) Satish Satpute, “The Kohima incident must be seen in the
light of 2 moment’s separation between life and death for the soldier who mistook the
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justify the invocation of this provision only two conditions need to be
satisfied by the officer, firstly that he deems it necessary to do so for
maintenance of public order. Secondly, that he only gives such due warning
as he may consider necessary®!

Section 4(b)*2 states that Armed Forces personnel can obliterate any
structure which may be a residential building or a hutment on mere
suspicion that an attack is likely to be made from such structure.

Section 4(c)* states that the Armed Forces personnel can arrest anyone,
without a warrant, who has committed or is suspected of having committed
or about to commit, a cognisable offence and use any amount of force
necessary to effect the arrest.** ' '

Furthermore section 4(d)* states that Armed Forces personnel can enter
and search without warrant, make arrest, recover any property, arms,
ammunition or explosive substances believed to be unlawfully kept in the

sound of a tyre burst as a bomb attack. Unfortunate though it is, the split second decision
of reacting to the sound interpreted as fire of the weapon will always be judged as
incorrect by those debating it miles away from the scene, months after the incident and
in total comfort and safety of a class room. But to the soldier concerned, very seldom
would there have been a second chance to live if he was actually being fired at close
quarters without any warning or notice. There is a famous true example of an American
hero firing at an opposing soldier while searching a house in a combat zone, only to
realise that he had in fact fired at his own reflection in a wall sized mirror! The soldier,
in that fraction of a second under those conditions, had seen himself as his own enemy!’

3 Supran. 13.

32 Section 4(b) of the Act states: ‘[T}he Armed Forces personnel is of opinion that it is
necessary so to do, destroy any arms dump, prepared or fortified position or shelter
from which armed attacks are made or are likely to be made or are attempted to be
made, or any structure used as a training camp for armed volunteers or utilised as a hide-
out by armed gangs or absconders wanted for any offence.’

33 Section 4(c) of the Act states: ‘[Alrrest, without warrant, any person who has committed
a cognisable offence or against whom areasonable suspicion exists that he has committed
or is about to commit a cognisable offence and may use such force as may be necessary
to effect the arrest.’

34 Supran. 13.

35 Section 4(d) of the Act states: ‘[E]nter and search without warrant any premises to make

any such arrest as aforesaid or to recover any person believed to be wrongfully restrained
or confined or any property reasonably suspected to be stolen property or any arms,
ammunition or explosive substances believed to be unlawfully kept in such premises
and may for that purpose use such force as may be necessary.’
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premises. However, the Supreme Court has recently, in the Naga People’s
Movement of Human Rights case, laid down that during such search and seizure
operations the provisions of the Code of Criminal Procedure, 1973 (CrPC)
have to be followed.*

C. Handing Over Of Arrested Individuals -

Section 5% of the Act deals with the provision of arresting and producing
the arrested person before the local police. It is evident that there is no
time limit specified for the Armed Forces to hand over the detainee to the
local police who in turn would produce him before the Magistrate. Article
22(2) of the Constitution and section 57 of CrPC provide that no person
being arrested without warrant shall be detained in custody for more than
24 hours unless a special order under section 167 of CrPC is obtained
from the Magistrate.

This aspect has also been extensively dealt with by the Supreme Court?*®
which recently laid down that the detainee should be handed over to the
local police with ‘least possible delay’, though this period has not been
defined. The Supreme Court also stated that section 5 has to be exercised
in consonance with clauses (1) and (2) of Article 22 of the Constitution.
However, unlike Article 22 there is no provision within the Act for the
setting up of an Advisory Board that will ldok into such cases.

The reason for producing the accused before the Magistrate within 24
hours is to decide whether the detention itself is justified or not. The fact
that there is no provision that stipulates the time within which a person
should be presented before the Magistrate delays the determination of
the validity of the detention.

According to Lord Wright, ‘the incalculable value of the writ of Habeas
Corpus is that it enables the immediate determination of the right of
the appellants freedom’.?* The absence of a specific time limit within

36 AIR 1998 SC 431, para 52.

37 Section 5 of the Act states, ‘Any person arrested and taken into custody under this Act
shall be made over to the officer-in-charge of the nearest police station with the least
possible delay, together with a report of the circumstances occasioning the arrest.’

38 AIR 1998 SC 431.

3 Greenev. Home Secretary (1942) AC 284 : (1941) ALL ER 388.
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which the detainee has to be handed over to the police accentuates its
contentious nature. Such provisions when introduced will provide more
safeguards to avoid any scope of abuse of powers.

D. Protection Given to Armed Forces Personnel

Section 6 of the Act provides for special protection given to Armed
Forces operating under this Act. The object of such a provision is to
protect responsible public servants against the institution of vexatious
criminal proceedings.*’ Such protection is also given to members of
the Armed Forces under other statutes like the CrPC.*! Furthermore,
the Supreme Court has held that the order of the Central Government
granting or refusing sanction for prosecution is subject to judicial
review.*? The Supreme Court also held in the Naga People’s Movement of
Human Rights case that such protection is necessary for the Armed Forces
operating in such kind of a situation.*

One needs to understand that some kind of legislation is a must for an
area which is infested with terrorists and secessionist elements.
The law has to arm itself with sufficient measures to tackle such a
situation. After having considered all the provisions of the Act and its
historical background, the question remains if the Act should be struck
down or be allowed to continue with or without suitable amendments.

IV. Testing THE Law ON THE ToucHSTONE OF THE CONSTITUTION

Notwithstanding that the provisions of the Act appear to be draconian, it
is peculiar to note that the Act has withstood judicial scrutiny. There are
two prominent cases, one decided by the Delhi High Court and another
by the Supreme Court of India, both upholding the constitutional validity
of the Act.

40 Rear Admiral (Retd) OP Sharma, ‘Military Law in India’ (2™ edn NM Tripathi Pvt Lid
Bombay 1990) 307.

Al Code of Criminal Procedure, 1973, sections 132(1) and 132(2).
42 AIR 1998 SC 431, para 52.
43 AIR 1998 SC 431, para 74.
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A. Indrajit Barua v. State Of Assam**

Indrajit Barua filed a writ petition under Article 226 of the Constitution in
the Guwahati High Court. The petition was filed against two notifications
issued by the Assam Governor. The concerned notifications were issued
by the Assam Governor under section 3 of the Act and section 3 of the
Assam Disturbed Areas Act, 1955, thereby declaring certain areas as ‘disturbed
areas’.-The petitioner contended that these notifications were ultra vires
the Constitution and the Act itself was ultra vires the Constitution. Thereafter
in due course, the State of Assam and Union of India approached the
Supreme Court with a transfer petition.** This transfer petition was accepted
by the Supreme Court and the proceedings were transferred to the Delhi
High Court from the Guwahati High Court. The constitutional validity of
both the Acts were challenged on the grounds that the provisions of these
- Acts violated the fundamental rights guaranteed under Article 14, 19 and
21 of the Constitution. /

The Delhi High Court opined that Article 14 is the founding faith of the
Constitution and it strikes at arbitrariness and ensures equality of the law
and equal protection before the law. The Delhi High Court held that:

‘In view of the circumstances which are prevalent in the north-
east the impugned enactments have to be tested on the touchstone
of Articles 14, 19 and 21 from the point of view what will be best
for the interests of the society in general and for ensuring the
integrity and security of our nation.”¢

The Court further held that:

‘If a law ensures and protects the greater social interests then
such law will be a wholesome and beneficial law although it may
infringe the liberty of some individuals, for it will ensure for the
greater liberty for the rest of the members of the society.”¥

It is therefore submitted that relying on the same principle, one must
understand that if the statute though meant for ensuring national security

44 AIR 1983 Delhi 513.

45 AIR 1983 Delhi 513, para 13.
46 AIR 1983 Dethi 513, para 61.
47 AIR 1983 Delhi 513, para 3.
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is in reality proving counter productive, then in greater social interest it
would be imperative to amend the provisions of the Act.

B. Naga People’s Movement of Human Rights v. Union Of India®®

Delivering the verdict nearly 16 years after the case was filed, the Supreme
Court of India upheld the validity of the Act. The validity of any legislation
coming under Article 21 must also be tested with reference to Article 14
and Article 19.4° This is a well-settled principle of law as enunciated in the
case of Maneka Gandhiv. Union of India.*®

The Hon’ble Supreme Court dealt with the contentious provisions within
the Act and held that they were not ultra vires the Constitution. The Supreme
Court categorically held that section 3 of the Act did not confer arbitrary
or unguided power upon the Government.” The Supreme Court also held
that the declaration of a ‘disturbed area’ did not achieve the same result as
that of proclamation of emergency under Article 352 or Article 356 of
the Constitution.’? The Supreme Court opined that if a situation could be
handled with the assistance of the Armed Forces then there was no reason
why drastic powers under Article 352 should be invoked® and therefore
section 3 was not ultra vires the Constitution. The Supreme Court further
held that declaration of an area as a ‘disturbed area’ under section 3
has to be for a limited duration and there should be periodic review of
the declaration before the expiry of six months.**

The Supreme Court held that section 4(a) is not arbitrary because the
wording of the section indicates that the Armed Forces can use only
minimal force that is required for effective action and therefore section
4(a) does not suffer from vice of arbitrariness.”* However, in the absence

48 AIR 1998 SC 431.

49 DD Basu, Shorter Constitution Of India (12th edn Wadhwa & Company Law Publishers
Nagpur 1999) 169.

50  AIR 1978 SC 597.

51  AIR 1998 SC 431, para 36.
52 AIR 1998 SC 431, para 35.
53 AIR 1998 SC 431, para 35.
54 AIR 1998 SC 431, para 74.
55  AIR 1998 SC 431, para 46.
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of any strict standards to quantify minimal force, the uncertainty still
remains. ‘The term “minimum force” comes into debate, therefore,
when action to control unarmed assembly of civilians including ladies
and children, is undertaken.’® The Supreme Court further opined that
search and seizure under section 4(d) were to be governed under the
provisions of CrPC and that sections 4(b) and 4(c) also were not ultra
vires the Constitution.%”

The Supreme Court further laid down that section 5 has to be exercised
in consonance with Article 22(1) and 22(2) of the Constitution even
though it did not define as to what is the least possible delay within
which the detainee has to be handed over to the local police station.
Thus, the Supreme Court interpreted that the provisions of the Act
contained in themselves adequate safeguards. The Supreme Court in
this case while deciding on the constitutional validity of the Act also
relied on the list of ‘Do’s and Don’ts’ that were issued by the Army
Headquarters as submitted by the Attorney General in this case. The
Supreme Court held that these instructions are binding on Armed
Forces and serve as sufficient safeguards against abuse and arbitrary
use of power.’® The Armed Forces however insist that the rules of civility
are scrupulously followed and ‘Do’s and Don’ts’ issued by Army
Headquarters are adhered to.®® Some of the instructions in the ‘Do’s
and Don’ts’ are as follows:

. no torture,

*  no harassment of civilians,

36 According to Lt Gen (Retd) Satish Satpute, ‘Army personnel while being employed in

Counter Insurgency Operations are emphatically told that the fight is against our own
people who are misguided and therefore the tactics and weaponry used in such combat
is such that causes least collateral damage; only direct firing small arms are used and
indirect firing area weapons (like mortars and artillery) are never utilised. A specific
record of ammunition expended is maintained.’

57 AIR 1998 SC 431, para 74.

58 AIR 1998 SC 431, para 55.

39 LtGen (Retd) Satish Satpute recounts, ‘In remote areas absence of adequate civil authority

and/or of lady constables/policewomen often leads to allegations of high handed methods.
Propaganda and publicity are also effective means employed by militants to blow such
stories to sensationalise issues and bring disrepute to the armed forces. By threat and
coercion “victims” and “witnesses” are created to support false claims.
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*  avoid indiscriminate firing,
* act only in Disturbed Area as defined under section 3,

+ women should be searched in presence of female police
personnel,

. aim low and shoot for effect.

Moreover, contravention of these instructions is punishable under sections
41, 42(e), 63 and 64(f) of the Army Act, 1950. The Supreme Court held that
these instructions along with the safeguards within the Act were sufficient
against arbitrary exercise of power. Hence there was no violation of Articles
14, 19 and 21 of the Constitution and the Act was not ultra vires the
Constitution.

V. RECOMMENDATIONS

A demand that has been consistently made by several bodies is that the
Act be completely repealed. This might not be possible in the immediate
future as there is a very active insurgency in the north-east region and the
Armed Forces are facing what is described as a low intensity conflict.

The fact that militants and terrorists move across international borders
further deteriorates the ground situation. There are also allegations that
intelligence agencies of hostile countries are involved in encouraging
terrorist activities in the north-east. In the Naga People’s Movement of Human
Rights case, the Supreme Court held that the provisions of CrPC with regards
to use of Armed Forces in civilian areas such as section 131 were inadequate
in the north-east.®

There are instances, however, wherein mistaken identity in high voltage combat
environment leads to wrongful loss of innocent life (as it happened in the killing of three
students in Kashmir recently. The incident happened when the boys happened to be
roaming a likely infiltration route at night in Kupwara. The army authorities later regretted
this error. In another incident a civilian was killed by the Delhi police in Connaught
Place mistaking the occupants of a car for mafia gangsters (thankfully such incidents
are very rare). It is impossible to quantify what is minimum force because it depends on
the gravity of the situation and can only be debated in retrospect. Unquestionably,
principles of good faith and action free of reprisal have to be followed while applying
force.

60 AIR 1983 Delhi 513, para 48.
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Repealing the Act so that it can be replaced with an even harsher legislation
is a futile exercise. Repealing it altogether so that it consequently leads to
such drastic deterioration in the ground situation that necessitates the
re-promulgation of the Act will also be of no avail. In such low intensity
conflicts certain special measures being enforced in the form of legislation
are but natural. However the Act in its present form is counter productive
" and is alienating the common people in the north-east. The remedy is
worse than the disease. Therefore in the present scenario, amending the
Act is the most viable option.

According to a report by the South Asian Human Rights Documentation
Centre,® as long as local police are not relied on, they will not be able to
assume their proper role in law enforcement. Prolonged presence of the
Armed Forces and paramilitary forces is not desirable. In a low intensity
conflict situation, Armed Forces have to wage a war against secessionist
elements and terrorists on one hand and tackle the law and order situation
on the other. Clearly the Armed Forces are not trained to maintain law
and order problems in civilian areas. The Supreme Court has opined this
view in the Naga People’s Movement of Human Rights case that the primary
task of the Armed Forces of the Union is to defend the country in the
event of war or when it is faced with external aggression. The Supreme
Court further held that their training and orientation is to defeat the hostile
forces, asituation of internal disturbance involving local population requires
a different approach.©2

Experts believe that it is the local police and not outside forces that can
pull the state away from the brink.%® Mr BL Vohra, former Director General
of Police, Manipur, has opined that political interference in the
administration has increased and the police in the state is beset by the
problem of lack of training, poor rotation in postings and lack of resources,
besides corruption and indiscipline.®* Such problems in the State police
have to be urgently looked into and addressed by the Government.

61 Supran. 13.

62 AIR 1998 SC 431, para 39.

BL Vohra, ‘Beyond Gestures’, 7ke Zimes of India (Mumbai India 14 November 2004)
14.

64 Jbid.

63
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Specialised forces can be raised on a large scale within the State Police in
north-eastern states to tackle insurgency. Such police personnel can be
provided with adequate military training by the Armed Forces to tackle
militants and secessionist elements. Modernisation of the state police force
is also important. These specialised police units can be introduced in
insurgency and terrorist affected areas, which apart from the necessary
military training are also acquainted with civilian law pertaining to law
and order and the local conditions. In due course of time, the State Police
itself could take over anti-insurgency operations from the Armed Forces.

These steps will also facilitate the withdrawal of the Armed Forces and the
paramilitary forces from civilian areas. An important thing to note is that
terrorism and militancy in Punjab was finally dealt with decisively by the
local police rather than the Armed Forces of the Union.

There are also several ways that the Act can be amended suitably. For
example, the Prevention of Terrorism Act, 2002 (POTA), had in it a provision
for the Central and State Review Committee to look into cases where
POTA was applied. A similar provision can be made within the Actand a
Review Committee can be set up to examine cases of alleged abuse of
power by Armed Forces under the Act. Provision can be also made
whereby the detainee could make a representation to the Review
Committee. '

There are several countries in the world where the Armed Forces have
been used in civilian areas or in aid of civil authorities. There is a similar
situation in Northern Ireland in terms of deployment of troops in civilian
areas. The Northern Ireland (Emergency Provisions) Act, 1996,%® in the United
Kingdom (UK) provides for an Independent Assessor of military
complaints to investigate allegations of abuse by Armed Forces. There
are further conditions attached to the appointment of such an Independent
Assessor under the Northern Ireland (Emergency Provisions) Act, 1996. One
such condition is that a person shall not be eligible for appointment as the
Independent Assessor if he is, or at any time during the period of 20 years

65 Section 51 of the Northern Ireland (Emergency Provisions) Act, 1996 provides that
“The Secretary of State may appoint a person to be known as the Independent Assessor
of Military Complaints Procedures in Northern Ireland’ (In this Act referred to as ‘the
Independent Assessor’), available at www.northernireland-legislation.hmso.gov.uk/
acts1996 (last visited 20 May 2005).
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ending with the date of the appointment has been, a serving member of
the British Armed Forces. The Independent Assessor has to keep under
review the procedures adopted by the General Officer Commanding
Northern Ireland for receiving, investigating and responding to relevant
complaints. The Assessor also has to investigate any representations
concerning these procedures and may investigate the operation of these
procedures in relation to any particular complaint or group of complaints.
There is also provision for the senior most officers of the military to furnish
relevant documents to the Assessor.

Such provisions within the Act will go a long way in assuring the people
that a remedy is available and also deter persons who can be described as
rotten apples within the Armed Forces. The Supreme Court in the Naga
People’s Movement of Human Rights case held that there should be a thorough
investigation of the alleged instances of abuse of power® and an Assessor
could do the job of investigation.

Another special legislation on terrorism in the UK is the Prevention
of Terrorism (Temporary Provisions) Act, 1989 which provides that a
person cannot be detained for more than 48 hours after the arrest which
may be carried out without warrant®” and this period can be extended
further.®® A similar provision can be incorporated in the Act whereby
a definite time limit is specified for the detention of an accused under
the Act.

The common feature between both the legislations is that they deal
with the use of Armed Forces in civilian areas where the law and order
situation has gone out of control and there is secessionist movement.
However, the crucial difference between these two Acts is that in the
British Act there are sufficient safeguards put into place whereas in the
Indian Act the presence of such safeguards is conspicuously absent,
thus widening the scope for abuse of power.

66 AIR 1998 SC 413, para 61.

67 * Prevention of Terrorism (Temporary Provisions) Act, 1989, section 14 (4), available at
http://www.hmso.gov.uk/acts/acts [ 989/ukpga (last visited 20 May 2005).

Prevention of Terrorism (Temporary Provisions) Act, 71989, section 14 (5) available at
http://www.hmso.gov.uk/acts/acts1989/ukpga (last visited 20 May 2005).
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VI. CoNCLUSION

The incident of Manorama Devi among several other incidents has
driven home the point that unless something is done to mitigate the
situation in the north-east, the people will continue to remain alienated
and the situation volatile. There has been an earnest attempt by the
political establishments in the State as well as the Centre to address
this issue. The State Government of Manipur had set up a commission
to probe into the death of Manorama Devi.®® After the commission
concluded its investigation, the Guwahati High Court in June 2005
directed the State Government to forward the report of the enquiry
commission to the Union Home Ministry.” The Guwahati High Court
also directed the Union Home Ministry to decide on publication of the
commission report in tune with the citizens’ right to information.” Also
the Central Government had set up an expert committee to review the
provisions of the Act and to look into the ‘legal, constitutional and
moral issues’ related to it.”? The report of this committee has been
submitted to the Home Minister.” One can only hope that the Government
publishes the report along with its decision as soon as possible.

One of the reasons why a person would become disgruntled with the
system is when he believes that there is no avenue for getting justice.
Some of the provisions of the Act are such that the common people are
susceptible to be disillusioned. However, to have a balanced understanding
of the provisions the issues at stake must also be looked into.” This is so
because the scope of misuse of these provisions is so broad that they could

69 “HC directs Centre to act on Manorama Devi Probe Report’, available at http://

www.deccanherald.com/deccanherald/jun242005/national559592005623.asp
(last visited 7 July 2005).
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72 “‘Centre Sets Up Panel To Review Manipur Army Act’, 7ke Indian Express (Mumbai
India 2 November 2004) 3.

‘Armed Forces (Special Power) Act Review Committee Submits Report’, avariable at
http://www.nepsindia.com/armed_forces.htm (last visited 7 July 2005).
74 According to Lt Gen (Retd) Satish Satpute, ‘Insurgency festers due to a sense of

deprivation and hurt among the populace. The agitation takes the form of disobedience
and turns to challenge the authority of the local government by the armed conflict. Such
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easily trample the basic human rights of any innocent citizen, not to
mention his right to live with dignity.

Having said that, the crux of the matter is whether the Act provides us
with means to tackle terrorism and insurgency or to further invigorate it?
If citizens are likely to get alienated by virtue of a harsh legislation,
if the provisions of the Act are so controversial that they prove
counterproductive, then it is a matter of common sense that such draconian
provisions have to be amended.

Until then, Indian citizens residing in disturbed areas of the north-east
will have to confront the draconian provisions of an Act that our country
inherited from our former colonial masters specifically to subjugate and
enslave Indians in the pre-independence era. According to Lt Gen (Retd)
Satish Satpute, ‘While review is a dynamic process which further refines
and strengthens the application of an Act, while recommending changes a
pragmatic understanding of the ground realities is very essential and the
risk to the integrity and the security of the nation must not be lost sight of.
All effort must be to equip the state agencies adequately with corresponding
safeguards for the liberties of innocent civilians. What is beyond dispute
is that Armed Forces only prepare a stage for re-introduction of a political
process because military action alone can never conquer insurgency—it
can only be achieved by winning the hearts and minds of the local populace
through civilised and civic action.’

conflict receives covert support from the neighbouring hostile country in the form of
secure bases, training and supply of weapons and ammunition. It must be understood
that the law is enforced when there is a serious risk to the integrity of our nation, a
possibility of the troubled area proclaiming independence from our union with active
support from the neighbouring hostile nation. The stakes thus become very high. Grave
threat to national security from failure of existing administrative machinery to remedy
matters results in the act being invoked and such unusual situation warrants unusual
‘steps although they may appear draconian to a civilian mind.’
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